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COMPETITION APPEAL COURT

CASE NUMBER  :                                                      88/CAC/MAR09

DATE  :                                    7  DECEMBER 2009

In  the  matter  between

WOODLANDS DAIRY (PTY) LIMITED                                               F i rs t  Appel lant

MILKWOOD DAIRY (PTY) LIMITED                                             Second Appel lant

And

THE COMPETITION COMMISSION                                                             Respondent 

J U D G M E N T

DAVIS       ,  JP       :    

This   is  an  appl icat ion   for   clar i f icat ion  of  an  order  g iven  by   this 

Court   on   26   August   2009,   together   wi th   an   appl icat ion   for 

leave   to   appeal   against  part   of   an   order   of   th is   Court   and 

further   a   cross  appeal  by  Respondents   against  another   part   of 

the same order.

I   propose   to   deal   wi th   these   three   quest ions   separately   and 

turn  f i rst   to   deal   wi th   the   quest ion   of   the   clar i f icat ion   of   the 

order.      

The   background   to   th is   issue   is   br ief ly   the   fo l lowing:       Upon 
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judgment   having   been   given,   an   order   was   granted   in   the 

fo l lowing  terms:

“1,3 The  Respondent   is  d irected   to   return   for thwi th 

to   Woodlands   al l   documents   and   any   copies 

thereof   in   their   possession   and   control   or   of 

their   legal   representat ives   procured   from 

Woodlands   in   these   proceedings,   together 

wi th   transcr ipts   of   the   interrogat ion   of 

Kleynhans and Gush.”

That   order   was   granted   in   the  exact   terms   prayed   for   in   the 

not ice   of   mot ion.       I t   appears   that,   subsequent   to   the   order 

being   granted,   a   f lurry   of   correspondence   was   generated 

between   the   appel lants   and   respondents   wi th   regard   to   the 

meaning   and   scope   of   the   order.       The   quest ion   which   vexed 

appel lants ’   minds   was   that   the   Court ,   having   accepted   and 

found   that   a   summons   issued   against   f i rst   appel lant   was 

inval id,   was   whether   the   order   provided   that   respondent   could 

di rect ly   or   indirect ly   use   evidence   yielded   from   the   unlawful 

summons   against   f i rst   defendant.     Appel lants   therefore   wrote 

to   respondent   to   procure   i ts               agreement   for   a   c lar i f icat ion 

of   the   order   which   they   considered   did   not,   wi th   suff ic ient 
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clari ty,  set out   that which had been so ordered.    

I t   is   t r i te   law   that,   once   a   Court   has  pronounced   f inal ly   on   the 

matter,   i t   is   functus   and   has   no   author i ty   to   correct,   a l ter   or 

supplement  i ts  judgment or order.    Fi restone SA (Pty)  L imi ted v 

Gent i ruco   AG    1977(4)   SA   298(A)   at   306   F.       But   there   are 

except ions   to   th is  part icular   rule,  as  set  out   in   the   judgment   in 

Mostert   NO   v   Old   Mutual   L i fe   Assurance   Co   (SA)   Ltd    2002(1) 

SA 82 (SCA) at para 5.     Thus,  a Court  may clar i fy  i ts  judgment 

or  order   i f   the   lat ters ’  meaning   is  uncertain,  and clar i f icat ion   is 

sought   to g ive effect  to  i ts  t rue  intent ion.      

Appel lants have sought c lar i f icat ion  in  three part icular ways:

1. Paragraph   1.3   of   the   order   ( the   part   of   the   order   that   I 

have   al ready   referred   to)   necessar i ly   appl ies   to   “a l l 

annexures   obtained   by   the   Competi t ion   Commission   … 

from   Woodlands,   pursuant   to   the   inval id   summons   and 

interrogat ion   and   attached   to   aff idavi ts   current ly   in   the 

papers   f i led   by   the   Commission   before   the   Competi t ion 

Tr ibunal   in  the main proceedings”.

2. Paragraph   1.3   of   the   order   necessar i ly   requires   the 

delet ion   from   such   aff idavi ts   of   al l   references   to   and 
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rel iance upon such annexures.     

3. Paragraph   1.3   of   the   order   precludes   the   Commission 

from   rely ing   upon   such   documentat ion   discovered   in  any 

discovery aff idavi t .     (my emphasis)

In  argument  before   th is  Court ,   i t   appeared   that  Mr  Bhana,  who 

appeared   together   wi th  Mr   Dalrymple   on   behal f   of   respondent, 

had   far   less   object ion   to   paragraph   1   of   the   proposed 

clar i f icat ion than to  the remaining two sect ions  thereof.      

Paragraph   1,   which   I   have   set   out,   does   no   more ,   in   my   view; 

than  br ing   c lar i ty   to   that  which  was  prayed   for   in   the   not ice  of 

mot ion.      One may ask  why  the  not ice  of  mot ion  was  drafted   in 

so   vague   and   imprecise   manner   to   give   r ise   to   these 

di f f icul t ies.     However,   i f   paragraph   1   of   the   proposed 

amendment   does   no   more   than   br ing   certainty   and   clar i ty   to 

the   order   so   granted   and   is   ref lect ive   of   the   true   intent ion   of 

the   court ,   there   can   be   no   di f f icul ty   in   the   l ight   of   the 

jur isprudence   which   I   have   set   out,   albei t   br ief ly,   for   th is 

amendment  to  be granted.     

The second paragraph, paragraph 2,  provides that:

“Paragraph   1.3   of   the   order   necessar i ly   requires   a 
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delet ion   from   such   aff idavi ts   for   al l   references   to   and 

rel iances upon such annexures…”

Again,   in  my  view,   this   amendment   captures   the  purport  of   the 

order.     Whi le   Mr   Bhana   strenuously   submit ted   that   indirect 

usage   of   impugned   documentat ion   may   raise   di f f icul t ies 

beyond   that,   which   are   contained   in   paragraph   1   (d i rect 

usage),   having   set   aside   the   summons,   the   intent ion   of   the 

Court   was   to   ensure   that   al l   of   the   documentat ion   procured 

pursuant   to   the   invest igat ions   and   other   steps   taken   by 

respondent   fo l lowing   the   issue   of   the   summons   had   to   be 

placed   beyond   the   use   of   respondent.     For   th is   reason, 

paragraph   2   appears   to   be   a   c lar i f icat ion   that   does   no   more 

than ampl i fy  the  intent ion of  the order so granted.

However,   the  same  logic  does  not  apply   to  paragraph  3.      This 

paragraph reads:

“That paragraph 1.2.3 of  the order precludes  the 

Commission   from   relying   upon   such   documentat ion 

disclosed  in any discovery aff idavi t . ”

Mr  Gaunt let t  ,   who   appeared   together   wi th   Mr  Buchanan    on 
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behal f   of   the   appel lant,   was   al ive   to   the   di f f icul t ies   ra ised   by 

the Court   regarding  th is  proposed  formulat ion.    Accordingly,  he 

submit ted   that   what   was   intended   by   th is   paragraph   was   a 

prohibi t ion   imposed   upon   respondent   f rom   relying   on   any 

documentat ion   which   f lowed   from   the   summons   but   which   was 

later   d isclosed   in   a   discovery   aff idavi t .       I t   may   be   that 

documentat ion,  which   is  made  avai lable  after   a   later   discovery 

aff idavi t ,   was   actual ly   provided   because   the   appel lant   was 

under   the   fa lse   impression   that   the   summons   would   never   be 

declared   to   be   inval id   and,   accordingly,   i t   complied   wi th   the 

discovery   process.       I   say   th is   speculat ively   because   th is 

argument   is   not  on   the  papers.      However   there   is   no  basis,   in 

my   view,   for   now   extending   an   order   sought   and   granted 

precisely   in   terms  of  a  not ice  of  mot ion   to   restr ict  a  process  of 

d iscovery   which   may   extend   potent ial ly   way   beyond   the   scope 

and purport  of   the  ini t ia l  order.      

I   return   therefore   to  my   rhetor ical  quest ion  as   to  whose   faul t   i t 

is   that   th is   form   of   re l ief   was   not   granted.     Mani fest ly,   i t   was 

not   th is   court .       I f   a   party   approaches   a   Court   for   rel ief ,   i t   is 

obl iged  to  phrase  i ts  prayers wi th  care and suff ic ient  precision. 

That   was   not   done   in   th is   case   and   accordingly   paragraph   3 

fa l ls   outs ide   the   extensions   which   I   am   prepared   to   accept   as 
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being   necessary   clar i f icat ions   of   the   order   granted.     These 

lat ter     clar i f icat ions   fa l l   wi thin   the   framework   set   out   by   the 

Court   in  Mostert   NO         supra       .     There   is   no   basis   to   come   to   the 

aid   of   a   party   who,   real ising   i ts   mistake   in   the   framing   of   the 

re l ief   sought,   wishes   to   extend   rel ief   beyond   that   which   was 

placed before the Court  when the matter  was argued.      

I   now   turn   to   deal   wi th   the   appl icat ion   for   leave   to   appeal . 

The essence of  the appl icat ion  for   leave to  appeal   turns on  this 

Court ’s   refusal   to  declare a ser ies of  complaints  brought  by  the 

respondent   against   the   appel lants   as   fa l l ing   outside   of   the 

Competi t ion   Act   of   1998   (“ the   Act”)   and   therefore   should   have 

been struck down for  reasons which I  shal l  come to present ly. 

I t   is   important ,   before   traversing   the  meri ts   of   th is   appl icat ion, 

to   emphasise   that   in   this   matter   i t   is   special   leave   to   appeal 

which   is   required   from   this   Court   to   proceed   to   the   Supreme 

Court   of   Appeal .       There   is   a   good   reason   for   th is   more 

onerous   test.     The   Act   envisaged   that   th is   Court ,   save   for 

const i tut ional   chal lenges,   would   be   the   f inal   Court   for   the 

adjudicat ion   of   competi t ion   disputes.       The   reason   for   th is 

approach  and   the  pol icy  upon  which   i t   is  predicated  are,   in  my 

view,  mani fest ly   correct.    Br ief ly,   they  can  be  set  out   thus:   the 
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Act   set   up   a   special ist   body   competi t ion   tr ibunal   and   a 

special ist   court   f rom   which   decis ions   of   that   body   could   be 

appealed   and   f inal ly   determined.     Competi t ion   law   disputes 

require  expedi t ion.    Take,   for  example,   a  merger.    Were  cases 

to   have   to   be   heard   by   three,   potent ial ly   four,   courts   ( i f   a 

const i tut ional   chal lenge   can   be   conceived),   most   mergers 

would   never   take   place,   even   in   the   case   of   a   merger   which 

has   no   uncompeti t ive   consequences.       This   delay   can   then 

work   to  the   great   disadvantage   of   the   economy.         Take   th is 

case as  a   fur ther  example.   I t   concerns  potent ia l   carte l  act iv i ty. 

This   court   obviously   can   make   no   f inding   or   any   other 

statement   as   to   whether   the   appel lants   in   th is   part icular   case 

are   part   of   a   cartel .     However,   once   carte l   behaviour   is 

invest igated,   i t   is   to   the   obvious   advantage   of   hard   pressed 

consumers   that   these  cases  be  determined  as  expedi t iously  as 

possible.       What   has   happened   in   th is   court   on   previous 

occasions,   and  which   is  worthy  of   repet i t ion   in   the   l ight  of   this 

part icular   appeal ,   is   that   a   ver i table   forest   of   inter locutory 

paper   is   generated   in   order   to   prevent   carte l   disputes   from 

being   determined  on   their   meri ts.     I   would  have   thought   that   a 

party which  is subjected  to a carte l   invest igat ion would, subject 

to  proper,   fa i r  procedures,  welcome  the  opportuni ty   to  c lear   i ts 

name;   that   is   that   i t   does   not   part ic ipate   in   carte l   act ivi ty. 
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There   is   no   greater   sin   in   competi t ion   law   than   carte l   act iv i ty. 

I t   is   for   th is  reason  that   the Act  has now been changed so  that, 

in   part icular   c i rcumstances   as   provided,   those   responsible   for 

carte l   act iv i t ies  may  be   imprisoned.      Hard  pressed  consumers 

wi l l   doubt less   applaud   th is   legislat ive   in i t iat ive.   This 

observat ion serves  to   i l lustrate   the point   that   these cases need 

to be deal t  wi th as expedi t iously as possible.      

Whatever   the  Act ’s   design,   however,   the  Const i tut ion  provided 

that   the  Supreme Court  of  Appeal  has   jur isdict ion   to  determine 

appeals   from   this   Court .       Mindful   of   the   in i t ial   scheme   of   the 

Act,   the pr incip le of  special   leave was however  inst i tuted.

I t   is   as   wel l   to   remember   the   purpose   of   the   Act   when   one 

comes   to   give   content   to   the   nature   of   special   leave.     Br ief ly, 

special   leave   means   that,   in   addi t ion   to   the   ordinary 

requirement   of   a   reasonable   prospect   of   success,   special 

c i rcumstances   must   exist   before   a   fur ther   appeal   can   take 

place   before   the   Supreme   Court   of   Appeal .   In   part icular, 

v iewed   object ively,   there   exists   the   requirement   of   the 

importance of   the matter   to   the  part ies  and  the  publ ic.    See  for 

example American Natural  Soda Ash Corporat ion v Competi t ion 

Commission    2005   (6)   SA   158   SCA   at   172G­173A.       Therefore 
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the   quest ion   which   needs   to   be   determined   in   th is   case   is   not 

whether   this   is   an   interest ing   appeal ,   nor   whether   competi t ion 

lawyers   secreted   in   the   monast ic   conf ines   of   universi t ies   may 

f ind   the   jur isprudence   of   this   Court   correct,   interest ing   or 

palpably   wrong,   but  whether,   in   the   f i rst   place,   on   the   facts   of 

the   case   there   is   a   reasonable   prospect   of   success. 

Thereafter,   the enquiry   turns  to  consider   the special  aspects of 

importance to  the part ies and the publ ic.    

This   appl icat ion   has   been  argued   in   reverse   order.         The 

complaint  of  appel lants   is   that   this  Court  did  not  determine   the 

val id i ty   of   the   complaints   issued   by   the   respondent   against 

appl icants   in   terms   of   the   Act   and   accordingly   th is   is   a   matter 

which   should   be   sent   to   the   Supreme   Court   of   Appeal .     In 

part icular,   the   argument   advanced   by   appel lants   turns   on   the 

fo l lowing:     The   Competi t ion   Commissioner   sought   on   9 

February  2005   to   in i t iate  a  complaint .    The  complaint  which  he 

ini t iated   was   a   complaint   d i rected   against   “ the   milk   producing 

industry” .       Appel lants   contend   that,   in   in i t iat ing   a   complaint 

pursuant   to   sect ion   49B   of   the   Act,   the   Commissioner   may 

ini t iate   a   complaint   against   an   al leged   prohibi ted   pract ice   and 

therefore   the   complaint   must   speci fy   the   enterpr ises   against 

which   the   complaint   is   lodged.     I t   cannot   be   a   complaint 
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against an  industry.    

Such an approach  is not  sustained, however,  by  the precise

wording of   the Act.   In  their  heads, prepared  for  the purposes of 

th is   appl icat ion   for   leave   to   appeal ,   appel lants   cr i t ic ise   the 

Court   for   i ts  appl icat ion of  the wording.

“Signi f icant ly  the Court  does not  suggest   that   th is   is 

the   pla in   meaning   of   the   word   used   ( the   words 

employed   in   sect ion  49B.     I t   canvasses  none  of   the 

authori t ies   we   ci ted   regarding   the   proper   departure 

point   and   approach   in   construing   invasive   powers 

such   as   these.     I t   is   accepted   by   impl icat ion 

therefore   that   the   Commission   may   in i t iate   a 

complaint   or   accept   as   a   complaint   f rom   the   publ ic 

against   the   “car   industry”  or   the  mi lk   industry  or   the 

l ike,  wi th   the   immediate   r ight   to   invoke   the   invasive 

powers   of   sect ion   49A   and   B   against   any   ent i ty   or 

indiv idual  arguably wi th in  in.”

Stopping   at   th is   part icular   point ,   the   attract ion   of   these 

submissions   must   be   tested   against   the   wording   employed   by 

the   Act.       The   Act   provides   that   Commissioner   may   in i t iate   a 

complaint   against   an  al leged   prohibi ted   pract ice  ;   no   more,   no 
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less.     A   prohibi ted   pract ice   means   a   pract ice   prohibi ted   in 

terms   of   Chapter   2   of   the   Act,   which   contains   the   central 

provis ions   of   the   Act   regarding   uncompeti t ive   behaviour   and 

structures.       For   example,   sect ion  4(1)   refers   to   an  agreement 

between     or   a   concerted   pract ice   by   f i rms,   that   is   an 

agreement   or   concerted   pract ice   which   involve   acts   such   as 

the   f ix ing   of   a   pr ice.     That   is   what   cartels   do.       Carte l 

behaviour   is  not   found  in   the behaviour  of  one  f i rm.      I t   is   to  be 

found  in   the  behaviour  of  a  number  of   f i rms.      There   is  nothing 

in   the  Act   to   suggest   that  an   invest igat ion  against  an   industry, 

that   is   an   industry   compris ing   of   a   number   of   f i rms,   is   not   a 

matter   which   was   not   envisaged   by   the   Act   nor   does   i t   appear 

that   the   wording,   that   I   have   ci ted,   cannot   bear   the   weight   of 

th is  part icular  reading.    To  the contrary.  Consider   i f  appel lants ’ 

submissions   were   correct.     I t   would   be   very   di f f icul t   to   ini t iate 

proceedings   against   cartels.     Respondent   would   have   to 

speci fy   each   f i rm.     I t   could   never   in   fact   invest igate,   for 

example,   in  a  hypothet ical  case,   the banking  industry.     I t  would 

have   to   speci fy,   the   part icular   banks   and,   i f   i t   omit ted   one   or 

two   of   them   out,   i t   would   encounter   d i f f icul ty   in   enforcement. 

This   k ind   of   Aust in ian   formal ism   is   the   k ind   of   jur isprudence 

employed   during   apartheid,   and   is   not   ref lect ive   of   the 

purposive  jur isprudence which seeks  to balance  the exercise of 
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power,  captured  in a doctr ine of proport ional i ty  which  is central 

to  the const i tut ional  structure.   

The   appel lants   go   even   further.       They   contend   that   the   NPA 

wi l l   be   at   large   to   determine   f i rst ly   what,   for   their   purposes   is 

the   industry   in   quest ion   and   then   proceed   to   summon   or 

interrogate   even   ent i t ies   against   which   no   speci f ic   word   of 

complaint   has   been   made.     An   NPA   warrant   could   be   val id ly 

obtained   against   the   residents   of   a   suburb   or   town!     I   only 

have   to   c i te   th is  part icular   submission   for   a   reasonable   reader 

to   real ise   that   i t   is  devoid  of  any   legal  meri t .      But  even were   I 

wrong   in   th is   regard,   the   facts   of   th is   case   just i fy   the 

conclusion  that  there are no reasonable prospects of success. 

       

The   heads   of   argument   prepared   by   the   appel lants   for   the 

hearing are very reveal ing.     They begin  thus:

“This   appeal   and   the   cross   appeal   to   i t   ra ise 

important   quest ions.     The   central   enquiry   concerns 

the   powers   of   the   Commission   under   sect ion   49B 

read   wi th   sect ion   49A   and   sect ion   50   of   the 

Competi t ion   Act   to   procure   under   compulsion   both 

documents  and oral  evidence by   interrogat ion.    Was 

the   Tr ibunal   correct   in   holding   for   Woodlands   and 
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Mi lkwood as  i t  did,   that on the  facts  of   th is matter  in 

a   central   respect   the  Commission  was  unauthor ised 

in   law   in   procur ing   their   documents   and 

interrogat ing  i ts  of f icers?   But  was  i t  wrong  to   leave 

undetermined   al l   their   other   at tacks   on   the 

Commission’s   act ions.     Above   al l   was   i t   wrong   not 

to   pronounce   on   the   use   of   the   i l legal ly   obtained 

evidence   when   th is   had   been   pert inent ly   ra ised   on 

the   papers   and   in   argument?     Conversely   was   i t 

wrong   in   holding   i tsel f   to   be   a   court   under   the 

const i tut ion …”

That   hardly   seems   to   indicate   that   the   central   l ine   of   at tack 

was   the   complaint   lodged   against   appel lants.     Mr   Gaunt let t 

submit ted,   in   answer   to   a   quest ion   about   appel lants ’   case 

before   th is   Court ,   that   I   was   unfai r   to   have   raised   i t   in   th is 

fashion,   because,   later   in   their   heads   of   argument,   a 

considerable   amount   of   care   was   taken   to   set   out   why   an 

invest igat ion   into   an   industry   was   unsustainable   in   terms   of 

sect ion   49A   and   B   of   the   Act.     But   the   out l ine   of   appel lants ’ 

argument   is  signi f icant   in   that   i t   shows  that   the  purpose  of   th is 

part icular   l ine   of   argument   re lat ing   to   complaints.     The   l ine   of 

argument   was   sourced   in   a   let ter   of   the   Commissioner,   to 
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which I  have made reference,   that  is  of  9 February 2005.   

Mr Gaunt let t   submit ted  that,  because  th is  let ter  purported  to be 

an   invest igat ion   into   the   ent i re   industry,   the   complaint   had   to 

be set aside.  Thus:

“The   invest igat ion   of   Woodlands   and   Mi lkwood   is 

fata l ly   f lawed,   the   i r regular i t ies   gross   and   the 

consequence  is   to   nul l i fy .     The   further   grounds 

real ly  fa l l  away    i f   th is at tack  is sustained.”      

In   short ,   the   essent ia l   argument   before   the   Court   was   th is: 

because   of   the   let ter   of   9   February   2005,   there   was   an 

invest igat ion   into   an   industry.     That   was   not   sustainable   in 

terms   of   sect ion   49A   and   B.     Accordingly,   because   i t   was   not 

legal ly   sustainable,   everything   that   f lowed   therefrom   stood   to 

be   set   aside,   including   al l   the   information   so   procured.       This 

Court   agreed   wi th   appel lants ’   conclusion   but   on   a   di f ferent 

basis.       I t   set   aside   the  use  of   a l l   the   information.     I t   has   now 

clari f ied   th is  order.  Nei ther     in   this  argument  nor   in  any papers 

was   I   able   to   f ind   a   legal   argument   about   the   val id i ty   of   a 

ser ies   of   fur ther,   speci f ic   complaints   generated   dat ing   13 

March   2006   and   later   on   6   December   2006   against   the 
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appel lants.     Mr  Gaunt let t    said   these   complaints   were   granted 

because   respondent   thought   i t  may  be  wrong   in   re lat ion   to   the 

2005 complaint .      

Is   th is  a  basis   for  special   leave?     Could   i t  possibly  be,  on  any 

basis   wi thout   more   one,   that   these   speci f ic   complaints   would 

be   set   aside   because   somewhere   along   the   l ine,   some  months 

earl ier ,   an  authori ty   may   wel l   have   overstretched   the   scope   of 

i ts  power when  i t   in i t iated   i ts   in i t ia l  complaint .      The  fact   that   i t 

does   something   incorrect ly   is   not   v is i ted   wi th   no 

consequences.       In   th is   case,   the   consequences   are   c lear: 

because   the   summons   was   inval id,   al l   of   the   documentat ion 

which   f lowed   therefrom   must   be   set   aside.     But   how,   I   ask 

rhetor ical ly,   does   th is   impugn   the   val id i ty   of   the   later 

complaints   of   March   and   December   2006?     No   argument   was 

raised   against   these   complaints,   save   that   respondent   was 

‘gui l ty ’   for   t ry ing  to  act  correct ly.      But  these complaints  remain 

val id   in   the   absence   of   plausible   legal   argument   of   which 

nei ther   in   the  heads  nor  oral ly  was   there  any!    Were   the  Court 

to   set   aside   these   complaints   i t   would   be   impossible   in   the 

future   for   the   competi t ion   authori ty   to   say:     ‘we   have   made   a 

mistake, we now want  to start  al l  over again’ .
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To   return   to   the   test   for   special   leave.     How,   i f   the   only 

argument   against   the   March   and   December   complaints   is   the 

one   proffered   by     Mr   Gaunt let t ,   that   respondent   acted   to 

correct   ‘ i ts   in i t ia l   error,   can   any   other   Court   come   to   a 

conclusion   di f ferent   to   this   Court?     What   pract ical   purpose 

would   be   served  by   sett ing  aside   the   ear ly   complaint  which   as 

a   resul t  of   th is   judgment  has no   further   legal  consequence,  but 

where   a   detai led   complaint   remain?     The   case,   as   argued   in 

th is   appl icat ion,   was   not   at   a l l   the   case   argued   at   the   main 

hearing.       The   case   then   argued   was   a   case   which   effect ively 

turned   on   the   fo l lowing:   The   March   2005   let ter   was   inval id. 

Thus   as   this   act ion   was   author ised   by   an   improper   complaint , 

information  from the subsequent  invest igat ion and  the procured 

documentat ion   could   not   be   ut i l ised.     But   this   documentat ion 

has been deal t  wi th by th is Court .      

Suddenly,   having   been   so   ordered,   the   Court   is   now   asked   to 

set   aside   a   whole   range   of   fur ther   complaints   wi thout   more. 

That  does  not  pass   the  ordinary   test,   let  alone   the  special   test 

for   leave.       We   were   also   informed   dur ing   the   hear ing   that 

part ies   who   may   or   may   not   be   part   of   a   carte l   but   who   are 

under   invest igat ion,   but   not   before   us,   may   now   separately 

approach   th is   Court   wi th   the   very   same   argument.     That   may 
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have  no   immediate   re levance  but  what   does   have   relevance   is 

the   point   made   by   Mr   Bhana   dur ing   the   course   of   the   main 

hearing,  which  for var ious reasons  I  decided not   to  deal  wi th  at 

that   t ime.   This   appeal   compels   me   to   make   some   mention 

thereof.       Mr   Bhana   noted,   in   his   main   heads,   that   the   point 

wi th   regard   to   th is   quest ion   of   industry   wide   appl icat ion   was 

only   taken   ( i f   indeed   i t   was   so   raised)   in   the   fa intest   possible 

terms   in   the   founding   aff idavi t .       He   made   the   point   in   h is 

heads   that,   there   was   ‘a   throw   away’   submission   that   the   Act 

does   not   permit   a   form   of   general ised   industry   wide 

invest igat ion.       This   ground   of   appeal   which   was   rel ied   upon 

was   not   pert inent ly   raised   in   the   founding   aff idavi t .   Had   this 

been   done,   respondent   could   have   deal t   wi th   the   matter   fu l ly . 

Mr   Bhana   contended   that   when   Clover   took   the   point   in   an 

earl ier   case,   notwi thstanding   that   counsel   for   Woodlands   and 

Mi lkwood  were  present  both  before   the   tr ibunal  and   th is  Court , 

they   remained   si lent   on   the   point.       Woodlands   in   fact 

contradicted  i tsel f   in  their   founding aff idavi t  when  i t  said:

“An   analysis   of   these   complaints   reveals   that   they 

are   conf ined   to   speci f ic   purported   complaints 

involv ing   certa in   ident i f ied   processes   but   not 

Woodlands or Mi lkwood.”
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In   short ,   th is   l i t igat ion   appears   to   be   developed   l ike   a 

jur isprudent ia l   chain   novel .       When   Clover   came   to   court , 

Woodlands   and   Mi lkwood   said   nothing.     Mi lkwood   and 

Woodlands  now approach   th is  Court   and   the  possibi l i ty   is   then 

raised   that   others   wi l l   br ing   a   s imi lar   argument.     How,   I   ask, 

wi l l  we ever   implement   the promise  of   the  Competi t ion  Act  wi th 

th is k ind of conduct?   

In   summary,   the   consequences   of   the   i l legal   Woodland 

summons   have   been   deal t   wi th,   as   sought   in   the   ini t ia l   not ice 

of  mot ion.    On   the   facts,   the  Mi lkwood  summons  was  val id  and 

l i t t le   argument   was   now   advanced   to   contend   to   the   contrary, 

save   about   the   ‘ i l legal ’   complaint .     No   ser ious   argument   was 

advanced   against   the   March   and   December   complaints. 

Accordingly,   the test   for  special   leave has not been met.

I   turn   therefore   to   deal  wi th   the  quest ion  of   the  appl icat ion   for 

counter  appeal .      The argument put  up by Mr Bhana  is   that   i t   is 

important   that   the   scope   of   the   Act   wi th   regard   to   summonses 

and   invest igat ions   in   terms   of   sect ion   49B   be   f inal ly 

determined.     That   may   be   an   important   point ,   al though   I   am 

uncertain   as   to   what   more   can   be   offered   by   our   Courts   than 

the   const i tut ional   jur isprudence   set   out   in   the   pr incipal 
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judgment   based   on   the   approach   of   the   Const i tut ional   Court 

which   was   central   to   the   debate   before   th is   Court .       In   th is 

case,   the   Woodlands   summons,   for   al l   the   reasons   that   were 

set out  in  th is  judgment,  did not pass an  inte l l ig ibi l i ty   test.    The 

summons   would   not   pass   an   intel l ig ibi l i ty   test,   even   i f   a   court 

a l tered   the   nature   of   the   test,   so   long   as   there   was   a   test 

which   held   that   a   reasonable   reader   of   a   summons   needed   to 

know   the   case   i t   was   required   to   meet   does   not   appear   on 

these facts   th is summons could ever pass muster.      

For   th is   reason,   the   cross­appeal   is   not   suscept ible   to   special 

leave   because   for,   the   same   reasons   as   I   have   art iculated   in 

respect   of   the   appeal ,   i t   is   a   case   to   be   determined   on   the 

facts   and  no  more.     I t   does  not  matter  whether   there  would  be 

an al terat ion of   the  jur isprudence,  as  important  as  that  may be; 

for   on   these   facts,   the   resul t   would   remain   the   same.     The 

order   which   was   appealed   is   one   which,   in   my   view,   does   not 

hold reasonable prospects of  success.      

For  these reasons the fo l lowing order  is made:

1. The  order  of  26  August  2009   is  al tered   to   read   insofar 

as paragraph 1.3  is concerned:
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This   paragraph   appl ies   to   a l l   annexures   obtained   by   the 

Competi t ion   Commission   ( the   Commission)   f rom   Woodlands 

pursuant   to   the   inval id   summons   and   interrogat ion   and 

attached   to   aff idavi ts   current ly   included   in   the   papers   f i led   by 

the   Commission   before   the   Competi t ion   Tr ibunal   in   the   main 

proceedings.

This   paragraph   necessar i ly   requires   the   delet ion   from   such 

aff idavi ts   of   al l   references   to   and   rel iance   upon   such 

annexures.

2. The   appeal   is  DISMISSED  ,   the   cross   appeal   is   also 

DISMISSED  .    There  is no order as  to costs.    

……………………………….

        DAVIS, JP

PATEL       ,  JA & DAMBUZA, AJA       :          agreed.
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