COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 016998

In the matter between:

The Competition Commission Applicant
and
Hochtief Construction AG Respondent
Panel: N Manoim (Presiding Member), Y Carrim
(Tribunal Member) and T Madima (Tribunal
Member)
Heard on: 18 July 2013
Decided on: 22 July 2013
Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.
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IN THE COMPETITION TRIBUNAL OF SOUTH ﬁtf#mﬁﬁ_ | sompehopiguns
HELD IN PRETORIA | 20 05 1 &
CT Case No. 1 pECENED S %@'W ,
P T L ) < ~EW

CC Case No. 2009Feb4279/20095epds4dl
Applicatfion for confirmation of a consent agreament

In the matfer between:

~_ _THE COMPETITION COMMISSION : Applicant
and
HOCHTIEF Solutions AG Respondeont

CONSENT AGREEMENT IN TERMS OF SECTION 45D READ WITH SECTION 58(1)(a)(ii) AS

READ WITH SECTION 58{1){b) OF THE COMPETITION ACT, 1998 (ACT NO. 89 OF 1998), ‘- !

AS AMENDED, BETWEEN THE COMPETITION COMMISSION AND HOCHTIEF SOLUTIONS | |
AG {“HOCHTIEF"), IN REGARD TO comfmvemzoms OF SECTION 4(1)(B){i) OF THE

COMPETITION ACT, 1998 ' '

PREAMBLE

WHEREAS the Competifion Commission s empowered fo, inter dlic, investigate

dileged contraventions of the Competition Act, 1998;




WHEREAS the Competition Commission is empowered io, infer afia, conclude

‘consent agreements in terms of section 49D of the _Compe’riﬁon Act, 1998;

WHEREAS the Competificn Commission has invited firms in the construction indusiry

to engage in setflement of contraventions of the Competifion Act, 1998;

WHEREAS HOCHTIEF Solufions AG has octepTed the invitation and has ogreéd to

seffle in accordance with the terms of the invitation;

NOW THEREFORE the Competition Commission and HOCHTIEF Solufions AG hereby:

" agree that application be made fo the Competition Tribunal for the confimnation’

of this consenf agreement as an order of the Compeﬁﬁon'TribuncI in ferms of
seciion 49D as read with secfions 58{1}{a]{ii} and 58{1){b) of the Combeﬁﬁon Act,

1998.

1. Definitions

For the purposes of this consenf agreement the following definitions shall

apply:

R “Act" means the Compefition Act, 1998 {Act No 8% of 1998}, as

amended;
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1.3, “CIDB Regulations” refers fo the Construction Industry Development

Regulafions, 2004 {as amended} Government Notice No. 692 of ¢
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1.6,

1.7.

19,

June 2004, published in Govemment ‘Gclze‘r’ré No. 26427 of 9 June

' 2004;;

“CLp” meqns‘ the Commission’s Corporate Leniency Poficy:

{(Government MNofice No. 628 of 23 May 2008, published in

Govearnment Gazette No. 31044 of 23 May 2008);

“Commission” means the Co mpefition Commission of South Africa, a -

statutory body established in terms of section 19 of the Act, with its

" principal place of business at 19 Flor, Mulayo Building (Block C), the

dti Campus, 77 Meintjies Sireef. Sunnyside, Pretaria, Gauteng;

- “Commissioner” means the Commissioner. of the Competition

Commission, appointed in terrns of section 22 of the Act;

"Complaints” means the complaints inffiated by the Commissioner of -

the Competition Commission in-ierms of secfion 49B of the Act under

case numbers 2009Feb42/7 and 20095ep4641;

“Consent Agreement” means this agreement duly signed cnd
concluded between the Commission and Hochtief;

“Caover Price” means generally, a price that is provided by a fim that

wishes to win a tender to a firm that does not wish o do so, in order

that the Tirrn that doas not wish o 'win the tender may submit a higher

price; or alternatively a price that is provided by a firm that does nof

wish to win a tender to a firm that does wish to win that tender in




- order that the firm that wishes to win the tender may submit a lower

110,

price.

“Hochfiet" means HOCHTIEF Solutions AG a company incorpord’red
under the laws of Germany with ifs principal of business at
Opernpiatz, 45128, Essen Germany. Hs main business in South Africa

was Civil Engiineering works;

“Invitafion" means the Invitation to Firms in the Construction ndusky

’roEngogem 'S'e"r"rlér;rien’r of Con?ra\'réhﬁdlns' of. 'rhe Co'mpe’r_iiio'n Acf,'os“ “
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'pub!ished on the website of the Commission on 1 February 2071,

"Non-prescribed prohibited praciices;‘ refers to pronibited restrictive
herizontal practices relating to the construction industry that are
confempiated in section 4(1}{b) of the Act and that are on-going of
had not ceased three years before ’rhe. complaints wers infficted, as

confempiated in section 67 of the Act;
“Parfies” meons the Commission and Hochtief;

“Prescribed piohibiled prociices” refers to prohibited resirictive

horizontal practices relating to ihe consiruction industry that are

contempiated in section 4{1}{b] of the Act and that ceased after 30

November 1998, but more than three years before the complaints

were inificted;




136,

"Respondent” means Hochtief;

“Settlement” refers fo sefflement in terms of the Invitation o Firms in
the Construction industry o Engage In Settiement of Coniraventions

of the Act and the procedures detdiled therein;

“Sub-sector of the consfrucfion industry” refers fo the classes of
consfruction work defined in Schedule 3 of the CIBD Regulations,

substituted by Govermment Notice No. 89846 of 14 November 2008,

" published in Government Gazette No. 31603 of 14 November 2008;

and -

*Tribunal” means the Competifion Tiibundl of South Africa, o statutory
body establshed in ferms of section 26 of the Act, with its principal
piace of business af 39 Foor, Muiayo bullding (Biock Cf, the dfi

Campus, 77 Meintjies Street, Sunnyside, Pretoria, Gauteng.

2. The Complaint

2.1,

On 10 February 2009 the Commission initiated a complaint in ferms of

section 49B(1) of the Act into alleged prohibited practices relating to

collusive conduct in the construction of the s%od'lurhs for the 2010 FIFA

Lusiness unit of Aveng, Group Five Limited, Basil Read (Pty) Ltd, WBHO

oceecr-World-Cup-against-Grinaker-LTA-the-consinietion-operating——



2.2.

Construction (Ply) Ltd, Mumay & Roben‘s Umited, Stefanutti Stocks

i_i_mi?ed, ihterbeton Abu Dhabi nv lic and Bouygues Construction SA.

in addifion, on 01 September 2009, following the receipt of
applications for immunity in ferms of the CLP, the Commission
inffiated a complaint in terms 6f section 49B{1} of the- Act into

particular prohibited practices reloﬁng fo conduct in construction

projects, the firms listed below. The complaint concemed alleged

- corfraventiohs of section 4(1}{b] of the Act as regards price fixing.

markef dllocation and collusive tendering. The Investigation was
fniﬁofed against ’rhé following firms: Grinaker LTA (the construction
operaling business unit of Avengj. Aveng (Afﬁc:c} Lid, Stefanutt
Stocks Holdings Ltd, Group Five Lfd, Mumay & Roberts, Concor Ltd, G.
Liviéro & So'n Buiiding (Piy) Ltd, Giuricich Coasfal Projects {Pty) Ligd,
Hochfief Construction AG, Dura Solentache-Bachy {PT\,;) Ltd,
Nishimatsu Construction Co Ltd, Esorfranki Ltd, VNA Piings CC, Rodio
Geolechnics (Pty] Lid, Digbor Ltd, Gauteng Piling {Pty) Lfd,
Fairbrother Geotechnical CC, Geomechanics CC, Wilson Bayly
Holmes-Oveon: Lid and 6'rher constructian firms, “including joint

venfures.




3. The invitafion fo Firms in the Conshuction Indusiry to Engage in Sefilement of

Confraventions of the Act

3.1.  The Comrmnission's investigation of the Compioin’rs, as well as several
oihérs éf the Commission's investigations in the cohs’rmcﬁon indusiry,
fed the Commission tc believe that there was widespfead coliusion En‘
contravention of secﬁoﬁ 4{1)ibHED of the Act in the qons‘rm_cﬂdn

industry.

32.  Section 4(1}{b} provides- . -

.“4. Restrictive horizontal practices prohibited

{1} An agreement between, or concerted pracfice by, firms, or g
- declsion by an association of firms, is prohibifed if it is between
parfies in g horizontal relationship and if -

{al It has the effect of substanfiolly prevenfing, or lessening, .
-compeftifion in a market, unless & party to the
agreement, concerted practice, or decision can prove
that any technological, efficiency or other pro-
compefitive gain resulfing from it outweighs that effect;
or :

{b) It involves any of the following resfrictive horizontal
practices:

fil directly or indirectly fixing a purchase or selfing
- price or any other frading condifion;

fi dividing markefs by allocating  customers,
suppliers, territories, or specific types of goods or

services:or

(iil} collusive tendering.™




3.3 The collusive conduct engoged in, in the context of the Invifation,

| _waswcoﬂusiye tendering or “bid-rigging”. Collusive Te_ndering involves
particular Cc’md_uc’r oy .ﬁrms wherebyfs GS c;ompefifors they colude
ovér a fender resulting in the tender process being distorfed. The bid
prices and ;rhe bid submissions by these compefitors as well as the
outcome of the tender prbcess is not thé result of competition on its
merifs. “Cover pricing” in this confext occurs when conspiring ﬁrms.
agree that one or more of them will submit a bid that is not infended -
to Wi the ‘confiact,” The ‘agreement is réached’In such ¢ way that
among the colluding firms, one ﬁr_m wishes to win the tender and the
others dgree to submit non-competifive bids with prices that wouid
be higher than the bid of the designated winner, or fh(; price will be
foo high to be accepted, or the bid contains special terms that are
known to be unacceptable to the client. Collusive ’rendéring
therefore applies to ogreements .or‘cor_j(_:er’red' practices which have
as their obj'ec_::r or effect the prevention, Eesrsening, resfriction and
distortion of .competition in South Africa. The rspeciﬁc collusive
conduc’r in respect of Hochtief is that described in para.5 herein

below, i.e. a loser's fee arrangement,

3.4, ir terms of section 2 of the Act, two of the k'ey objects of the Act are

to promote the efficiency, adapfability and development of the
B 4 economy, and to provide consumers with competitive prices and

product choiées, Section 217 of the Constitution, 1996 calls for a




3.5,

3.8,

3.7,

preccurement or tender system which is fair, equitable, transparent,

competitive and cost-effective,

iy addition, the Commission is reguired in terms of section 21{1] of the

Act, infer dlfia. fo implement meosures. to incregse market
Trons'paren_cy; to Investigate ond.evoluafe dliieged contraventions of
Chapter 2 of the Act, and to negotiate and conclude consent
agreements in terms of section 49D for confirmation as an order of

the Compedition Tribunal in terms of section 58(1)(b} of the Act.

Therefore, in the interest of transparency, efficiency, developing the
performance of the consfruction industry, incentivising competifive
behaviour, disrupting carfels in the construction industry and a cost-

effective, comprehensive and speedy resolufion of the investigations

- referred to dbove. the Commission de'cided to fast frack these

investigations and their resoluficn by inviting firms that were involved
in celiusive tendering in the consfruction industry, fo apply fo engage

in settlerment on the terms set out in the Invitation.

On 1} FebruqryQOH The Commission issued o media release about
the Invitation and puklished same on its website. in the Invitation,

heré‘ro aftached and m’cirked as Annexure A" the Commission

offered firms the-opportunity 1o setfle dlleged contraventions of the

Act, it they woufd: _
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3.10.

3.7.1.. Submift an applicalion in terms of PART 2 of the Invitation;

3.7.2. cgfee 1o pay an administrative pencity or penalties
determined by the Commission s envisaged in paragraph

10.2 read with paragraphs 19-28 of the invitatior; and

3.7.3. comply with the requirements of the Settlement as set outin

PART 1 and PART 3 of the Invitation.

This agreement confains the details of the non-prescribed prohibited
practices and fthe calculation of the penalty is based on the non-

prescribed prohibited pracfices.

Applying firms were required fo inter alia pravide ’rhe Commission with
wuthful and timely disclosure of information and documents reiating
to the prohibited practices and to provide full and expeditious co-

operation to the Commission concerning the prohibited practices.

An applying firm could request the Commission fo consider its
application in terms of the Invitation as an applicafion for a marker or
as an application for immunity under the CLP. Firms couid also apply

for a marker or for Immunify under the CLP before maoking an

application interms of the Invifafion.




3.11.  The deadiine to apply fof o Setflament is ferms of the Invitation was

12h00 on Friday 15 Apri 201
4. Applicglions by Hcchﬂef

4.1, Hochtief applied con 15 April 2011 for Setflement in terms of the

Invitatlon.

42 Hochtief applied 'onddiscfbsed three (3} prohibiied practices, cne of
_whiéh is a_prescribed prdhibi’red practice. Of the two (2) non-
prescribed prohibi’red protﬁ:‘ices, one (1} prohibited  practice
concems an on-going case which the Comm.ission had already
investigated and dec[déd to refer to the Tibunal.! This prohibited

pracfice is therefore not included in this Consent Agreement.

4.3, Hochtief s therefore liable to setfle cne {1} pronibited practice

pursuant to the invitaticn.
4.4, Hochtief was not implicated in any projects that it did not disclose.

4.5, The one {1} confravention by Hochtief of section 4{1}{l}{if} of the Act

thch is the subjeé:t of this Consent Agreement is set out below.

* The matter was investigated under Commission case humber 2009Mav4447 and it is khown as the
Undersea Tunne! Project referral.




DISCLOSED PROJECT -
Berg River Dam (Tender No: TCTABOZ0)

Hochtief whilst in joint venture \;vi’rh Concor (Hochtief-Concor Joint Venture)
reached ogreémen’r with Grinckér LTA, Group Five, WBHO, and Westemn
Cape Empowerment Joint Venturg {The BRP Joint Veniure), as well as the
Basil Read, Ceccon, Olderbrecht Joint Venture, on or about 2004, in that ’rhey‘
agreed on a losers' fee in respect of this project. In terms of the agreement,
Hochtief-Concor Joint Venture conc%u_déd a loser's fee arangement with the
BRP Joint Venture, and fhe Basil Read. Ceccon. Olderbrechf JoEn’r'Ven’rure, in
terms of which it was agreed THGT if BRP JV were to win the fender, a losers’
fee wouid ‘be payable to the unsuccessful fenderers. This is collﬁsive
fendering in confravention of section 4{1}{b](i#) of the Act. This project was

for the ceonstruction of a dam at the Berg River for Trans Chaledon Channel

Authority. The project was completed on 19 September 2009,

Admission

Hochtiet admits that it entered info the agreement defailed in paragraph 5

- with ifs compefitors in confravention of seciion 4{1}{b}{ii] of the Act.




Co-operciion

in so for as the Commission is cware, and in compliance with fhe

requirements as set out in the Invitation, Hochtief:

7.2.

7.3.

7.4,

7.5,

has provided the Commission with frufhfl and timely disclosure,
inciuding information and documents in its possession or under its

caonirol, refating to the prohibited praciices;

has provided- full and- expeditious co-operation- to the Commission

concerning the prohibited practices;

has provided a written undertaking that it has immediately ceased fo
engage in, and will not in the fufure engage in, any form of

prohibited practice;

has confirmed that it has not destroyed, falsified or concealed
information, evidence and documents felofing te the prohibited

practices;

has confirmed that it has not misrepresented or made a wilfui or

negligent-misrepresentation—concerning -the-material-facts—of -any

prohibited practice or otherwise acted dishcnestly.
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8.

Agreement Concerning Future Conduci

8.1, in compliance with the requirements as sel cut in the Invitation,

Hochtief agrees and underfakes to provide the Commission with full
and exhediﬂous co-operation from Thé- fime that this Consent
Agreament is concluded untit the subsequent proceedings in the
‘Compefifion TribL;ncxl or the Compeﬁ‘rion Appeal Courf are

compléfed. This includes, but is not limited fo:

8.1.1. to the exteni that it is in existence and has not yet been
provided, providing (further) eviderice. written or otherwise,
which is in ifs possession or under ifs confrol, concerning the

confraventions contained in this Consent Agreement;

8.1.2, availing ifs employees and former employees {insofar as if is
within ifs power) to tesfify as withesses for the Commission in
any cases regarding the confraventions contained in this

Consent Agreement, .

8.2. Hochtief has developed and implemented and shait continue to

monitor a competition law. compliance programme incorporafing

Ccorporare—governgnce —cesigned 1o —ensure _NAT Is—empi OYees,

management, directors and agenfs de net engage in future

contraventions of the  Act. in parficuiar, such  compliance

14




programme  wil include mechanisms for the monitoring and

detection of any contfravenfion of the Act.

8.3. Hochtief shall submit a copy of such compliance programme fo the
Commission within 60 days of the date of confirmation of the Consent

Agreement as an order by tThe Competition Tribunal.

8.4. Hochtief shalt circulate a statement summarising the contents of this.
Consent Agreement to all management and operationai staff
employed at Hochtief within 6D_ddys from the date of confirmation of

this Consent Agreement by the Tribunal,

8.5. According to the wriT’ren‘ undertaking it has provided in compliance
with the regquiremenis as set out in the Inviigtion, Hochtiel will nel in
the future engage in any form of ﬁrohibifed conduct and will not
engage in collusive tendering which wil distorf the ocutcome of
fender processes but undertakes henceforth to engoge in

cormpetifive bidding.

%, Adminisirofive Penally

9.1. Having regard to the provisions of sections 58{%)([21]{“?) Qs read with

sections 59 (1Ha}, 52(2)-and 5%(3) of the - Act ond-os envisagedin—
paragraph 10.2 read with paragraphs 19-28 of the Invitation, Hochifief

accepts that it isfiable to poy an adminisirative penalty {“penatty”).

15




9.2, According to the Invitation, the level of the penaity is to be set on the
basis of @ percentage of the annual turnover of Hochtief "tn the
relevant sub-sector in the Republic and ifs exports from the Republic

for the financial year preceding the date of the Invitation.

2.3. The fotal number of meetings and projects which Hochtief has been

found o have confravened the Act, fall under the Civil Engineering

CIDB sub—sef:fof.
94.  Accordingly, Hochtief is fiable for and has ogreed to pay an
: odminis’rrc:five"'péﬁ’di’r’y in the sum’ of R!"B‘lqs'?]? [One Milicn Three
Hundred and Fiﬁeeh Thousand Seven Hundred and Ninefeen Rand}

which pendity is calculated in accordance with the Invitation.

9. Terms of payment
- 10.1.  Hochfief shall pay the amount set out chove [in paragraph ?.41 fo
the Commissian within thirty {30} days from the date of confirmation

af this consent agreement by the Tricunal.

102, This payment- shail be made into fhe Comirission's bank account,

defcisof which-areasfolews:—————F— 7777770

Bank name: Absa Bank




Branch name: Pretoria

Account holder: _V Competition Commission Fees Account
Account number: 4050778576

 Account type: | Current Ac.canT '
Branch Code; 323 345

10.3. The penalty will be paid over by the Commission to the Nafional

Revenue Fund in accordance with section 592{4} of the Act.

11.  Full and Fingl Setflement
This agreement s entered info in full and finat settlement of the specific
conduct described in paragraph 5 of this consent agreement and, upon
confirmation as an order by the Tribunal, concludes all proceedings between

the Commission and Hochtief in respect of this conduct only:

: _ -
Dated and signed of Ve £7entr onthe g% day of _ //7% "7/ 2013,

Lt REAE &\ JH ChgoS SRS rTFEGGEN

[FILL IN NAME AND POSITION OF PERSON THAT IS SIGNING]
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Dated and signed ol ﬂm on.ihe g!day of (%V'"L 2013,

For the Commpssion

L

TN
Shan Ramburuth

- Commissioner
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