COMPETITION TRIBUNAL
REPUBLIC OF SQUTH AFRICA

Case No: 017046

In the matter between: '

The Competition Commission o Applicant
and -
Tubular Technical Construction (Pty) Ltd ' Respondent
Panel.. N Manoim (Presiding Member), Y Carrim
(Tribunal Member} and T Madima (Tribunal
Member) '
Heard on: 18 July 2013
Decided on: - 22 July 2013
Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.

Concurring:-Y.Carrim-and T-Madima
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i THE COMPETITION TRIBUNAL OF SOUTH AFRICA ———
HELD IN PRETORIA
CT Case No:

- - CC Case No: 2009Feb4275/200882p4644

Application for confirmation of a consent agreemant

“in thg matier betwesn:

THE COMPETITION COMMISSION | Applicant
end _ .

TUBULAR.TEGHMCAL CONSTRUCTION (FTY}LTD - Respondent

 CONSENT -AGREEMENT IN TERMS OF SECTION 48D READ WITH SECTION
SE{1)2)(ii} AS READ WITH SECTION 56{1)(b) OF THE COMPETITION ACT, 1998 (ACT
NO. 88 OF 1998), AS AMENDED, BETWEEN THE COMPETITION COMMISSION AND
TUBULAR TECHNICAL CONSTRUCTION (PTY) LTB, IN REGARD TO
CONTRAVENTIONS OF SECTION 4(1){b)(iil) OF THE COMPETITIOM ACT, 1988 |

PREAMBLE

WHEREAS the Competiion Commission is empowered to, inter alia, investigate alleged
contravantions of the Compstition Ad., 1908;

WHEREAS tha Competifion Commission is gampawared to, infer alia, conclude consent
agreaments In terms of section 49D of the Compsiition Act, 1598,

WHEREAS the Combe‘ttﬁon Commission has invited firms in the consiniction industry to

o angage n settiement of contraventions of the Compatition Act, 1985, 7 :

WHEAREAS Tubular Technical Construction (Ply) \Ltd (“Tubular”) has accepted the
invitafion and has agread fo setie in accordance with the tarms of the Invitafion;




NOW THEREFORE the Competition Cormmission and Tubuiar hereby agree that application
be made fo the Competition Tribunal for the canfirmation of this cansent agreement a8 an
erder of the Competition Tribunal in terms. of section 48D as read with sections 58(13(a){l).
and 58(1)(b} of the Compefition Act, 1998, '

1.  Definitions

For the purposes of this consent agresment, unless the context indicates otherwise,

- the following definitions shall apply;

1.1

12

13

14

1.8

1.6

“Act’ means the Competition Act, 1988 (Act No. 89 of 1998), as amended;

“CFTP" means the Construction Fast Track Process enncunced by the
Commission on 1 February 2011 fo fast track the settlement procass and fo,
resclve the Commission’s investigations info the construction industry;

C4GLP" means the Commission’s Corporate Lenlency Pelicy {Government Notice

Mo, 828 of 23 May 2008, published in Government Gazelte No. 31064 of 23 May
2008); '

“‘Commission” means the Competition Commission of South Africa, a statutory

* body estchiished in terms of section 19 of the Act, with its principal place of

husiness at 1% Fleor, Mulayo Buliding (Block G}, the dii Campus, 77 Meintlizs
Street, Sunnyside, Pratorla, Gaulang;

"Commissions’” means the Commissioner of the Competiion Commission,
appointed In terms of section 22 of the Act,

‘Compiaints" means the complaints iniated by the Commissionsr of the |
Competition Commission In terms of section 498 of the Act under case numbers
2008Feb4279 and 20005ep4Bat,

‘Consent Apreement” means this agreement duly signed and concluded

-petwean-the Gommission-and-Tubular;

“Gover Price” means generally, a price that ks provided by & firmn that wishes fo
win a tender {o a firm that does not wish to do 3¢, in order that the firm that does
not wish to win the tender may submit a higher price_; or a price thaf is provided




1.9

“1.10

1.11

by a firm that does not wish to win a tender to a firn that does wish to win that
tender in order that the firm that wishes io win the tender may submit a lower
price,

“Invitation” means the Invitation to Firms in the Construction Indusiry to Engage
in Sefflement of Confraventions of the Competition Act, as published on the
wabshe of the Commission on 1 Februaty 2011;

"Rarties” means the Commission and Tubular:

“prescribed prohibited practices” refers fo prohibited resirictive horizontal
practices relating to the construction industry that are eantermnplated in section

112

1

1.

i.

A3

14

15

4{1)(b) of the Act and that ceased after 30 November 1998, but more than three
years before the complainis were initizted;

“non-preseribod prohibitad pracﬁcés" refers. io prohibited restrctive horizonial.
praclices relating to the construction industry that are contemplated in section

A{1)(b) of the Act and that are on-gofng or had not céased three years beforethe

complaints were initfated, as contemplated in section 67 of the Act;

“Respondent” means Tubiar,

“Settloment” rofors fo settiement In terms of the invitation to firms in the
construction industry io engage in settiement of contraventions of the Act and the
procedures detalled tharein.

gy heaokear” rafers to the classse of constniction work defined in Schedule 3 of
the CIDE Regulations, substifuted by Government Notice No. B88& of 14
MNovember 2008, pubi:shed in Gmrernment Gazetie No, 31803 of 14 November

2008 and

-_

""“"!“ﬁb?ijﬁ?a’fEfifﬁéﬁﬁﬁfh’éﬂompeﬁﬁﬂﬂffﬂb’uﬂﬁtﬂf’ South-Africa, -a siatutory bady

astablished in terms of section 28 of the Act, with its principal place of business
at 3 Floor, Mulayo building (Block C), the dti Campus, 77 Meinilies Street,
Sunnyside, Pretoria, Gauteng.




1.17 *Tubutar” means Tubular Technical Construction (Pty} Lid, a company duly

incorporated under the laws of the Hepublie of Seuth Africa with e principal

ptace of business at § Hawisy Road, Badfordview. .

2. The Complaints

2.1

22

On 10 February 2009 the Commission inftiated a complaint in terms of section
438(1) of the Act into alieged prohibited practices relating to collusive conduct in -
the construction of the sladiums for the 2010 FiFA Sccogr World Cup agsinst
Murray & Roberts Limited, Grinaker-LTA Ltd, the consﬁ’ucﬁon opersting business

‘untt of Aveng {Africa) Limiteg, Group Five Limlted, Basil Read (Ply) Lid, wBHO

Construction {Ply) Lid, , Stefanutli Stocks Limited, Interhetan Abu Dhaldl nv He,
and Bouygues Canstmctmn SA.

On 01 September 2008, following the recé‘ pt of appiicaﬁons for immunity in

' _%arms of the CLP, the Commission Enma'ted the Ccfmplaznz in terms of section

A9R(1) of the Act info prohibited practices relating to coiiusicm in the construction
indusfry. The Complaint concermned ailleged contraventions of section 4(1)(b) of
the Act as regards coffusive tendering, price fixing and market allocation in

© respect to tenders. The invesfigation was Initiated against the following firms:

Murray & Reberts, Grinaker LTA Lid, Aveng {Africa) Lid, Stefanuitl Stocks
Holdfings Lid, Group Five Lid, Concor Lid, G. Liviers & Son Building (Pty) Lid,
Gauncich Coastal Projects (Pty} Lid, Hochtief Construction AG, Dura Solatanche-
Bachy (F'ty) Ltd Nishimatsy Construction Co Lid, Esorfranki Ltd, VNA Pliings
CC, Rodio Geotechnics (Pfy) Ltd, Diabor Lid, Gauteng Piing (Pty) Ltd,
Fairbrother Geotechnical GG, Geomechanics CC, Wilson Bayiy Hc;%mes{lvcan
Ltd and cther construction ﬁnns Enciud%ng ipint ventures,

3. The Invitetion to Firms in the Construction industry tokEn;gége in Setflement of

Contraventions of the Act

3.1

The Commission's investigation of the Complaints, as well as several other of
the Commission’s investigations in the construction Endusirgi, led the Commission
to believe that there wae widespread coflusion in contravention of section
401 (b)GH) of the Actin the-consiruetion indusiry, -




3.2 Section 4{1)(b) provides-
4. Restrictive horizontal practices prohibited

(1) An_agreement befween, or concerted practice by, firms. or a decision by
an assoclation of firms, _is prohibited if If Is between parfies in_a horizontal
relationshin and ff— e

(a) it has the effact of subsfentiaily preventing, or lessening,

compefition in a market, unless a party to the agreement, concerfed

praciice, or decision can prove that any fechnologlcal, efficiency or

other pro-competitive galn resufting from # cutweighs ihat effect; or

(b3 I involves any of the following reslﬁétfve horfzontal practices ©

i direcily or indirectly fixing a purchase or selling piice or any
other frading condition; i .

() dividing markets by aflocating cusfomers, suppliers,

" terriories, or specific types of goods or sarvicas; or

(7ii) codusive tendering.”

3.3 The coliusive conduct éhgagéd' In, in the context of the invitation and this
Consent Agreement, was collusive tendering or “bid-rigging”. Coltusive tendering
involves particular conduct by firms whereby as compefitors they soliude
regarding a fender resulting in the tender process being distorted. The bid prices
and the bid submissions by these competitors as wall as the outcome of the
tender process Is not the result of competition on the merits. “Cover pricing” in

. {his context ocours when conspiring firms agree that ope or more of themn will
submit a bid that is not intended to win the contract. The agresment is reached in
stich a way that among the coliuding firms, one finm wishes to win the tender and
the othars agree to submit non-competitive bids with prices that would be higher
than the bid of the designated winner, or the price will be too high to be
accepted, or the bid contains special terms that are known to be ynaceaptabie to
the ciient. Collusive tendeting therefore applies to agreements or concsried
practices which ™ have as” thelr object or effect the prevention, lessening,

- restriction and disforfion of competifion in South Africs.

34 In terms of section 2 of the Act, two of the key objects of the Act are to promote
the efficiency, adaptability and developmant of the economy, and to provide
consumers with compefitive prices and product cholces. Section 217 of -the




35

3.6

3.7

Constitution of the Republic of South Africa, 1996 calls for a procurement or
tender system which is fair, equitable, transparent, compstitive and cost-
effective.

In addition, the Commission is required in terms of ssction 24(1) of the Act, infer

alia, {o implement messures to incresse market wansparency, fo investigate and
evaluate alleged confraverdions of Chapter 2 of the Act, and to negotiate and
conciuds consent agreemsntz In terms of section 490 for corfirmation as an
order of the Competition Trikwnal in terms of secton 58{1)() of the Acl.

Therefore, in the inferest of transparency, efficiency. disrupting cartels and
incentivising compatitive behavio_f in the construction industry and a cost
effactive, comprehensive and speedy resolution of the investigations referred to

above, the Commission decided to Tast track these.‘i_nvestigatians and their
‘resolution by inviting firms that were involved in collusive tendering in the form of
- bid-rigging of prejects in the construction industry, o apply to engzage in

settlemeit on the tenmis set dut in the nvitation, .~

On 1 February 2011 the Commission issued a media release about the [nvitation

and published same on lis websiie. in the [nvitation, hercte attached and marked
as_Annexure A, the Commission offered firms the opportunity to settie the
alleged contraventions of the Act, if they would:

37.1 __submit an application in terms of PART 2 of the Invitation;

3,?.2 agree to pay an administrative penally or penalties determinad by the

Commission as envisaged in peragraph 10.2 read with paragraghs 19-

25 of the invitation; and

3.73  comply with the requirements of the settlement praéess as sat out in
© PART 1 and PART 3 of the Invitation. .~ -

o

This-agresment sefs- ollt-the details of the non-prescribed prohibited practices

only, which the respandent is fiable to setfle regard be_ﬁng had to the provisions of
section 87(2) of the Act and the penalty is calculated {aking info account only the

gaid nan-prascribed prohibited practices.




3.9 Applying firms wers required to infer alla provide the Commission with truthul and
timaly disclosure of information and documents relating to the prohibited
practices and to provide full and expediious co-operation fo the Commission
conceming the prohibited practices,

3.10 An applying firm could request the Commission fo consider its appiication in
terms of the Invitation as an application for & marker or as an application for
immunity under the CLP. Firms could also apply for a marker of for immunity
under the CLP before making an application in terms af the nvitation.

3.11 " The deadline to apply for a setfement in terms of the Invitalion was 12h00 on 16
Aprit 2011, '

Application by Tubular

41  Tubukar applied for lenlency and Settiement in terms of the Invitation. Tubular is
active in the medium to heavy mining, industrial and petrochemscal construciion
industries both iocally and internationally. It provides services In structursl
steclwork, plate work, piping, fabrication, erection, slecirical and instrumeritation,
instatiation of mechanical equipment, nlanning, management and execution of
furnkey projects. - '

4.2  Tubudar appised for leniency and Seftlement and d;scissed 2 prohibited practices
(2 projects). One of the projecls is a preseribed pmhsbxﬁed practlce and the
resmairing nmn»preacnbed prohibited praclice falls in the Mechanical Enginesring
sub-sactor,

4.3 Tubular was not the first to apply for the remaining project, and is thersfore
setiling It in terms of this Consent Agreement.

44 The prohibited practice or contravention by Tubular of section 4(1)(B)H) of the
Ack which s the subject of this Consent Agreement, is set out below.




g Dizclosed Project

Relocation of the in-pit Crusher for Sishen Mino

Tubular reached agreament with Group Five on or about March 2009 in respect of this
project. in terms of the apreement Tubular and Group Five exchangad a budget price in
refation to this project. The budget price exchange was in anficipation of a tender being
issued by the cliend, and was in the context of a tendering process, This conduct
constitutes cover pricing and is collusive tendering in contravention of section 4(1)(b)(ii)
of the Act.

The project was for the dismandling and installation of in-pit primary crughing plant and
incline conveyor at the Sishen mine for Kumbez lron Ore. The project never
commencad. '

T .8 Admission

Tubular admits fhat # was involved in coﬁusive' gonduct In contraventicn of saction
4(1)(b)(i) of the Act in that it fzndered collusively in respect of the prohibited practice
mentiohed in paragraph 5 above. '

7 Co-operation

in so far as the Commission is eware, and in compliance with the reguirements
as set out In the nvitation, Tubular: | |

7.4 has provided the Commission with truthful and timely disclosure,
inciuding information snd documents in s possession or under its
cantrod, refafing to the prohibited practices;

72 has provided full and expedifious co-operation to the Comimission
conceming the probibfted practicas;

7.3 has provided a wriitten underfaking that it has Emmediate[y ceased o
engage in, and will not in the future engage in, any form of prohibited
practice;




74 has confirmed that # has not destroyed, falsified or concesled
information, evidence and documents relating to the prohlbited
pracfices;

7.5 has cenfirmed that it has not misrepresented or made a wiiful or

- nagligent  nuisrepresentation concerning the material facts of any

prohibited practice or othenwise acted dishonestly. -

'8 Agreemsnt Concerming Future Conduct

8.1

In compliance with the requirsments as set out in the lnvitation, Tubular agrees

. and undertakes io provide the Commission with full and expaditious co-operation
from the time that this Consent Agreement is conciuded until the subsequent.

proceedings in the Compstition Tribunal or the Competition Appeal Court are

completad. This includes, bul fs not limited to: '

8.1.1 To the exant that it Is In existence and has not yet been provided,
providing (further) evidence, written or otherwise, which Is in its
possession or under its confrol, concemning the contraventions
confained in this Consent Agrsement;

8.1.2 Tubular will avall jts employees and former employees to testify a§'
viinesses  for t_he Commission in any cases regarding the

sontraventions contzined in this Consent Agreernent;

8.1.3 Tuhular shall develop, Erﬁpiement and monitor a8 compatiion law
compliancs programme incorporating corporate govemance dosigned to
ensure that Hs emp!oyeeé., managemert, directors and agents do net
‘engage in future confraventions of the Act,.

82— Tubular shall—devz EoprimpIementrfandr—manEtarf&fanmpetﬁEon—anwmphahca

programme Incorporating corporate governance designed to ensure that its

employess, management, directors and apenis do nof engage in fulure

contraventions of the Act. in particular, such complisnce programme will include
mechanisms for the monitering and defection of any confravention of the Act




8.3

84

8.5

Tubular shall submit a copy of such compliance programme o the Commission
within 60 days of the dats of confirmation of the Consent Agreement as an ordsr
by the Competition Tribunal.

Tubutar shall ciroulate a statement summarising the contants- of this Consent
Agreament (o all management and operational staff emploved at Tubulay within
B0 days from the date of canfirmation of this Cansent Agreement by the Tribunal.

Tubuiar will not in the future engage in any form of protibited conduct and will
not engage in collusive tendering which will distort the ocUtcome of fender

processas but undertakes henceforth fo engage in corﬁpetitive bidding.

Administrative Penalfy

8.1

9.2

9.3

8.4

Having regard fa the provisions of -sections 58(1)(&)(5&) as read with-sactions.
58(1)(a), 59(2) and 59(3) of the Act, and as envisaged in paragraph 10.2 read

“with paragraphs 13-28 of the Invitation, Tubular accepts that it is liable 4o pay an

administrative penalty ("penalty”).

According o the invitation, the level of the penalty is 1o be set on the basis of a
percentags of the annual fumover of Tubular in the relevant subsector in the
Republic and s exports from the Republlc for the financial year preceding the
date of the invitation. T

The project which Tubular has been found to have contravened the Adt, falls

under the Mechanlcal Enginearng CIDB subsector,

Accardingly, Tubutar is Eable for and has agread fo pay an administrative penatly
in the sum of R2 834 667 (Two Milion, Six Hundred and Thify Four Thousand,
Six Mundred zand Shdy Seven Rand) which penally is calculated In accordance

—with the tnvitation:

10

Terms of papment

10.% Tububer will pay the amount set out above In earagraph 2.4} to the Commissinn




in three paymenis, the first payment of R 878 000 within 30 days fram the date of

10.2

10.3

Brach Code: 323 5

confirmation of this Consent agreement by the Tribunal. Tubular will make the
szcond payment of R 878 000, exactly one year after the first payment. Tubular
will make the third payrment of R 878 667, exactly one year after the second
payment. .

This payment shall be made info the Commission's bank account, details of
which are as follows:

Bank hame: Absa Bank
Branch nams: Pretoria

Accountholder:  Compefition Cammission Feas Account

Account number, 4050773576

“Account type: Current Acsount

The penalty will be paid over by the Commission fo the National Revenue Fund
in accardance with section 58(4) of the Act.




1. Full and Final Settlement
This agresment is entered into in full and final seftiement of the specific conduct listed
in paragraph 5 above, znd up‘ﬁm confirmation as an otder by the Tribunal, condudes
all préceedings between the Commission and Tubular in respedt of this conduct onfy, _

Dated and signed af 32{2@& &ézf/ on the ﬁ day of 2 2& 5 2018,

For Tubtiiar

: /d“‘aéf;fc, ﬁ/w/l/ 7:%/,1;6)4;/_:’ - c.c?".c:b -
N~ o

IFILL IN NARME AND POSITION OF PERSON THAT IS SIGNING]

Datad and signed at “ _ on'the ?’i day of F013,

For the ommiss‘ ]

Shan Féam\bumth

{Commissioner)




