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COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 020743

In the matter between:
The Competition Commission Applicant
And

Mediclinic Southern Africa (Proprietary) Limited

Victoria Hospital (Proprietary) Limited

Newcastle Private Hospital (Proprietary) Limited

Mediclinic Tzaneen (Proprietary) Limited

Howick Private Hospital Holdings (Proprietary) Limited

Mediclinic Upington (Proprietary) Limited

Mediclinic Hermanus (Proprietary) Limited Respondents

Panel ; A Roskam (Presiding Member)
| Valodia (Tribunal Member)
F Tregenna (Tribunal Member)

Heard on : 18 March 2015
Decided on : 18 March 2015
Order

The Tribunal hereby confirms the consent agreement as agreed to and proposed
by the Competition Commission and Mediclinic Southern Africa (Proprietary) Lid,;
Victoria Hospital (Proprietary) Ltd; Newcastle Private Hospital (Proprietary) Lid;
Mediclinic Tzaneen (Proprietary) Lid; Howick Private Hospital Holdings
(Proprietary} Ltd; Mediclinic Upington (Proprietary) Ltd; Mediclinic Hermanus
{Proprietary) Ltd , annexed hereto marked “A”.

/ﬁzﬁ ~ /2" " 18 March 2015

Presiding ber Date

Concurring: Prof. | Valodia and Prof. F Tregenna




IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

HELD IN PRETORIA

in the matter between:

-0 gt

The Competition Commis&iogv‘gﬁ‘@”\m Appticant
and aﬁiw

Mediclinic Southern Africa Proprietary Limited 1* Respondent
Victoria Hospital Proprietary Limited 2™ Respondent
Newcaste Private Hospital Proprietary Limited 3" Respondent
Mediclinic Tzaneen Propristary Limited 4" Respondent
Howick Private Hospital Holdings Proprietary Limited 5" Respondent
Mediclinic Upington Proprietary Limited &% Respondent
Mediclinic Hermanus Proprietary Limited 7% Respondent

CONSENT AGREEMENT IN TERMS OF SECTION 49D, READ WITH SECTION 58(1}{(b}
OF THE COMPETITION ACT, NC. 83 OF 1988 AS AMENDED, BETWEEN THE
COMPETITTION COMMISSION, MEDICLINIC SOUTHERN AFRICA PROPRIETARY
LIMITED AND THE MANAGED HOSPITALS, IN REGARD TO ALLEGED
CONTRAVENTIONS OF SECTION 4(1)(b) OF THE COMPETITION ACT

PREAMBLE

The Commission and Mediclinic together with the Managed Hospitals hereby agree that

application be made to the Tribunal for the confirmation of this Consent Agreemant as an
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order of the Tribunal in terms of seclion 480 read with section BB{1)(b) of the Adl, on the

terms set out below,

1

1.1

1.2

1.3

14

1.5

1.8

1.7

Definitions

*Aet” means the Compatition Act 89 of 1898, as amended;

“Commission” means the Competition Commission, a statutory body established
in terms of section 19 of the Act, with its principal place of business at 1" Floor,
Mutayo Building {Block C), the DTl Campus, 77 Meinfjies Street, Sunnyside,

Protoria;

“Confirmation Date” means the date upon which the Tribunat confirms this
Consent Agreement as a consent order in terms of section 490, read with section

58(1)(b) of the Act;

"Consent Agreement” means the agresment as sel out herein, reached

hetween the parties hareto, that will be referred to the Tribunal for confirmation:

"Hermanus” means Mediclinic Hermanus Proprietary Limited (registration
number 1985/008808/07), with its principal place of business at Hospital Street,

Hermanus;

"Howick” means Howick Private Hospital Holdings Prophetary Limited
{registration number 2002/013282/07}, with i{s principal place of business at 107

Main Streetf, Howick:

“Managed Hospitals" means collactively Victoria, Newcastle, Tzaneen, Howick,

Upington and Hermanus,
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“Mediciinic” means Mediclinic Southern Africe Propristary Limited (registration

number 2008/004848/07), with its prinzipal place of business at Strand Road,

Stellenbosch, 7500,

"Newcastle” means Newcastle Private Hospital Proprietary Limited {registration
number 1995/011368/07), with its principal place of business at corner Hospital

and Bird Strest, Newoastie;
"Respondents” means Mediclinic and the Managed Hospitals,

“Tribunal" means the Competition Tribunal, a stetutory body established in terms
of section 26 of the Act, with its principal place of business at 3™ Floor, Mulayo

Building (Biock C), the DTi Campus, 77 Meintjies Streef, Sunnyside, Pretoria;

"Tzansen™ means Madiclinic Tzaneen Propriefary Limited {registration number
2001/021422/07}, with fts principal place of business at Wolkberg Avenue R71,

Tzanesh;

*Upington" means Mediclinic Upinglon Proprietary Limited {registration number
1986/001843/07), with Hs principal place of business at corner 4th Avenue and

Dus Toit Strest, Upington;

"Victoria® means Victoria Hospifal Proprietary Limited {regisfration number

1984/003424407), with ils principal place of business at 35 High Street, Tongaat,

"Victoria Merger” means the Commissioms unconditional approval  of
Medichnic's acquisition of control of Vicloria dated 17 Oclober 2003 under

Comimission case number 2003001668,

"WDGMC” means Wits University Donald Gordon Medical Cenlre Proprietary
Limited {registration number 1998/004532/07}, with its principal place of business

at 21 Eton Road, Parkiown, Johannesbury; and ' [j
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2

2.1

2.2
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2.2.4

2256

2.2.8

2.3

2.4

"Wits University” means the University of the Witwalersrand, Johannesburg,

Background

Mediclinic is primarily involved in the financial and operational management of
private hospitals, Mediclinic currently operates and manages 49 (forty nine)
private hospitals throughout South Africa, which it either wholly owns, owns as to

a majority share or owns as to a minority share.

Currently, Mediclinic’s direct or indirect shareholding in the Managed Hospitals is

as foliows:
Hermanus - 34.9% {thirly four point nine percent};
Howick — 48.1% (forty nine point one percent);
Newcastls - 15.1% (fifieen point one percent),
Tzaneen - 45.4% (fory nine point four percent);
Upington — 4G.8% (forty point eight percent); and
Victoria — 33.7% {thirly three point seven percent).

In the case of each of the Managed Hospitals, the remaining shareholding is
widely dispersed amongst individuatl shareholders, none of whom are individually

able o exercise control over the hospital, as meant by section 12{2) of the Act,

Mediclinic commenced negotiating and determining tariffs on beha¥ of aach of
the Managed Hospitals after entering into management agreements, coupled with
its shareholding interests {which the Reaspondents contend is a form of control
ovar the Managed Hospitals as meant by saction 12(2) of the Act). Specifically:
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Commission assessed Mediclinic’s market share on this basis.

Mediclinic acquired #s shareholding and entered inte management
agreements in respect of Hermanus, Upington and Newcastie on 1 July 1088,
This did not require merger notification because it pre-dated the Act. There

was no refrospective obligation o obtain merger approval.

Traneen and Howick were new “greenfield" developments, starfed by
Mediciinic and the other shareholders, which similarly did not attract any

obligation fo be notified as mergers under the Act.

The Victoria Merger was uncenditionally approved by the Commission (a copy
of the merger clearance certificate is attached as Annexure 1) after disclosure
that, upon Implementation, Mediclinic would be negoliating tarffs with
healthoare funders on behalf of Victoria. The Commission did not regard
Mediclinic’s acquisition of control of Victoria as giving vise to substantially
negative competition or public inferest consequences. According to Mediclinic
the Commission’s unconditional approval of the Victoria Merger gave rise to
an assumption by Mediclinic that the same conduct in respect of ali the

Managed Hospitals was lawful,

Mediclinic negoliated tariffs on behalf of the Managed Hospitals since its
acquisition of its shareholding and conclusion of management agreements in
raspect of the Managed Hospitals, referred o in paragraph 2.4 sbove. it has

done so openly and with full knowledge of other industry players.

Since entering into the aforementiconed management agreements, Mediclinic has
regarded the Managed Hospilals as being fully operationally and financially
infegrated with . For example, in all merger notifications submitted fo ihe
Commission by Medislinic, #t inciuded the number of beds at all hospitals within

its group, including the Managed Hospitals in ils market share calculations, The
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2.8

3

3.2

3.3

According o the Respondents, the Respondents do not regard each other as

sormpetitors.

The Respondents contend that they were bona fide In thelr intenfions and

actions,

Complaint investigation and findings

On 11 Octobar 2810 the Commission received a complaint from Mr Clio
Wypkema, Chief Executive Cfficer of the National Hospital Network, alleging that
Mediclinic was engaging in price fixing with Victoria and Newcastle because
WMediclinic determines the tariffs applicable in respact of these two hospitals. On
10 February 2012 the Commission initlated its own investigation against
Mediclinic, Victorla and Newcastle. On 26 February 2013 the Commission
inftiated a new price fixing investigation against Mediclinic and its respaciive
relationship with Howick, Tzaneen, Henmanus and Upington, again on the basis
that Mediclinic negolisles and defermines tariffs on behalf of sach of thess

hospitals.

The Commission conducted an investigation and formed the view that, despite
Mediclinic and each of the Managed Hospitals being in a bona fide commerdial
relationship in view of Mediclinic’s shareholding in and management agresments
with each of the Managed Hospitals, the parties were in a horizonial relationship
because they did not, in the Commission's view, constitute a company and ifs
wholly owned subsidiary or constituent firms within a single economic entity as

provided for in section 4(5) of the Act.

Accordingly, the Commission views Mediclinic’s tariff determination on behalf of

the Managed Hospitals as a contravertion of section 4(1}(b)}) of the Act,
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4.1

4.2
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4.2.2

Cessation of conduct

As mentionad in paragraph 3.3, the Commission views the Respondents’ conduct
as a contraveniion of section 4{1){b)} of the Act. In response the Respondents
have agreed fo take prompt steps o bring 2n end to the condudt as a setflement

undertaking, without admitling fo the allegad contravention.

Mediclinic intends to oblain control, as defined In sections 12{2)a), (b} and {c},
over the Managed Hospitals so as to constitute a company and its wholly owned

subsidiary or constituent firms within a single economic entity, In this regard:

Within 80 (sixty) business days of the Confirmation Date, Mediclinic's
acquisition of the aforementicned forms of confrol in respect of the Managed
Hospitals will be nofified fo the Commission as separale mergers in the

prescribed manner and form.

in the event thal Mediclinic is unable 1o obtain the conirol referred o in
paragraph 4.2 above over one or more Managed Hospitals, or should the
competition authorilies prohibit the acquisition of control in respest of one or
mare Managed Hospitals, or approve same subject to conditions unacceptable
o the parties concerned, and Mediclinic has exhausted all appeal and review
remedies ("Appeal and Review Exhaustion Date"), it will cease negotiating
tariffs on behalf of the Managed Hospital{s) concerned by a date no later than
24 (twenty four) months after the Appeal and Review Exhaustion Date, unless
specifically authorised thereto by the Commission pursuant io an exemplion
application or other authority granted by the Commission in terms of the Act.
The Respondents concerned will, within 60 (sidy) days after the Appeal and
Review Exhaustion Date, provide the Commission with a written plan seftting
out the steps that will be taken to achisve the aforementioned, and the
Commission will be apprised by the Respondents concerned of every step of

this process.




4.3 WDGMC is a legiimate and bona fide public private parinership between

Mediclinic and Wits University {a copy of the Tribunal's unconditional approval of
the merger between Mediclinic and WOGMC is attached as Annexure 2). The

Commission and Mediclinic agree that Mediclinic's tariff determination on behalf

of WDGMC does not amourt to orice fixing in terms of section 4(1}{bXD) of the

Act, despife Madiclinic's shareholding in WDGMC amounting o 48.8% {forty nine

point ning percent).

5 Future conduct

5.1 Given the Commission's view as recorded in paragraph 3.3 above, Mediclinic

undertakes that it will not in future conduct tariff negotiations, or otherwise involve

fiself In tanff determination, on behalf of firms that are nol its wholly owned
subsidiary or constituent firms In 2 single economic enfily with Mediclinie. This
undertaking expressly excludes bona fide, legitimate joint ventures and public
private partnershios or conduct which are otherwise authorised in terms of the
Act. The Commission recognises that forbidding bona fide, legitimate joint
venfures and public private partnerships between competitors could result in the

loss of significant technological, efficiency, pro-competitive andfor public interest

gains where the arrangements do not contravene section 4{1){b)(}) of the Act.

52 Mediclinic has in place a regularly updated competition law compliance guideline,
applicable in all the jurisdictions in which Mediclinic operates, including South
Africa. Employees of Mediclinie, including the members of its funder relations
and contracting depariment, are trained by external lawyers on compliance with

the Act.

5.3 Subject to the remaining provisions of this paragraph 5.3, Mediclinic and the
other Respondents confirm that they will continue with these existing compliance
efforts, independent of the steps proposed for the cessation of the alleged

conduct referred fo in pa{agra;}h 4. in this regard the RESP{)E‘R(}&R&S shall §)F{'}\fidﬁf‘} ; .
AT
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the Conunission with its competition law compliance training programme for the

naxt 12 {twelve} months, inchuding the broad cutline of the topics that would form
the subject matier of the iraining and the categories of employees that will be

freined, within 60 (sixty) days of the Confirmation Date.

Within 80 {(sixiy days) of the end of the aforementioned 12 (twelve) month period,
the Respondenis shall provide the Commission with a raporl regarding the
training given during that period, which report shall include the broad outline of
the topics that formed the sublect matter of the fraining, and the names snd
designation of all emplovees who atiended the training and the dates of such

attendances.
No payment of administrative penaly

The C&mmission and the Respondents have agreed that the payment of an
administrative penalty will not be appropriate. This agreement was reached given,
inter alia, the circumstances in which the Respondents conduct fook place {as
eutlined in paragraph 2 above), and the sanctioning of the Victoria Merger by the

Cormmission.
No admission of liability

The Respondents do not admit that they have contravened the Act and nothing in

this Consent Agreement amounts te an admission of liability on their part.
Co-operation

The Respondents cooperated fully with the Commission during the course of its
investigation. The Respondents have also entered into a settiement agreement with

the Commission prior {o it referring the complaints to the Tribunal.




g Full and final setflement

This Consent Agreement, upon confirmation as an order by the Tribunal, is entered
into in full and final setilement and concludes all proceedings bstween the
Commission and the Respondents relating o any alleged contravention of the Act
that is the subject of the Commission's investigation under Commission Case

Numbers 20100c163092, 2012Febs781 and 2013Feb(083.

For Mediclinic and the Managed Hospitals;

Dated and signed at g%di@««/e&ﬁé/iv onthe 135 day of N‘iﬁ{?&wzﬂzem

Mﬁé;&; Southern Africa (Pty) Ltd
Abraham Jozua Jouber (duly authorised)
Director

Dated and signed at RPN onthe 25 dayof Tiwisy 2014

"

-
ediclinic Hermanus Propriefary Limited

Edmund Marais van Wyk (duly authorised)
Director
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Dated and signed at é"’ Wﬁé@/? on the</7% day of Asrewndir 2014

e

Howick Pfivate Hospital Holdings (Pty) Lid
Willgfh Frederik Burger (duly authorised)

Director

y . » / »
Dated and signed at J7CHea0055  on the 2574 day of A%uer?der 2014

Yillem Bfederik Burger (duly authorised)
Directty

Dated and signed atf/é/fc/?‘? zf’/w{f? on tha i 74 day of ﬁ’ﬁ-/»ffmﬁﬁf‘ 2014

\\W

Medi clmxc Tzanesaa (P:y} Lid
Gerrit Johann Geertsema {duly authorised)

Director

Dated and signed at IHELibarbaccs onthe 25 day of MMMﬁQ&G?d

Mediclinic Upington {(Pty) Ltd |
Andre Danie Vilicen (duly authorised)

Director




Dated and signed at //é/%w"éf%f? on the 4?47?? day of -%@SM f‘é«f‘ 2014

/zﬁ’/g/Z*

Victoria Hospital (Py) Lid

-
Director — i

t"xg iw [ S #
f

day of %W* 20141

Willem Fregbrik Burger {duly authorised) _ }‘E”f’/ﬁ
.
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Dated and signed at fee To €44 ot the

For;, #ia Competition Commission
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Co tition Ca missioner




