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. 20 “LAMONT J: The applicant has institd‘ted proceedings against the
respondent seekmg a declarator that the services agreement between

the applicant and respondent was duly renewed a direction that the
respondent implement the terms of !the renewed agreement for
payment of certain monies and costs. t

Dunng April/May 2007 the responaent published advertisements
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calling for proposals by service providers for the dréﬁing and
facilitation, as well as the implementation of what was described as a
turnaround strategy for the respondent. .

Proposed tenderers were reqdired to attend a briefing session.
During the briefing session a docﬁum‘ent was distributed to thbse
persons who attended. As appears more fully from the terms of
reference the respondent was faced with challenges regarding efficient,
innovative and well coordinated ways‘ of rhanaging facilities and.
projects so as not only to meet their mandate with insufficient budgets
but also to include new benchmarks and .associated best practices.

The resp‘ondent sought proposals as to how to deal with this
matter. The terms of reference were broadly framed and did not
stipulate'the expected duration of the proposed agreement. What is
apparent from the invitation to submit proposals is that the respondent
sought to employ particular person who could deal with a variety of
problems which were framed in the form of a project. The proposed
project was hot time based but was broject based. For this reason, it
seems to me, no time was stipulated. It is apparent that the time
contemplated would be the time required to complete the projéct.

During May 2007 the applicant submitted a proposal to the
respondent. On 5 June 2007 the respo"ndent accepted the proposal,
subjecf to the signing of a service agieement. In 2 July 2007 "the
service agreement was signed. In terms of clause 3 of the service
agreement the applicant was required .to provide and execute the'

project, and provide the respondent with such additional services as
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were agreed from time to time. The respondent was obliged to provide
the applicant with the relevant informétion it required to enable the

completion of the w_orks, access to thei relevant equipment and data,

- |
and such assistance generally as was needed.
: |

The proposal submitted by the %pplicant contained a projected
. < '
timeframe. The projected timeframe wa's provided with the objective of

. providing a transparent complainant, tlmeously executed project within

budget. The proposed timeframe lllustrated in its terms the applicant's

direct involvement.. It stipulated that there would be a large number of

varlables and that in the view of the appllcant the way in which the

maximum possmle potentsal could be lachleved was that the pro;ect_

duration be for an initial perlod of 24 months renewable for a further
-|

period of 24 months. The renewable element was stated to be required

to ensure the optimum skill transfer prétection of intellectual property
and to ensure of continuity. E |

The proposal anticipated that thEe entire team would reduce on
an annual basis by approximately 20% per annum as the capacity
support programmes enabled the int:ernal staff. to bé trained to
appropriate levels. If the staff were to'li be reduced by approximately
20% per annum it is immediately appare?nt that the four year term either

t
|
1

contemplated an accelerated procéss at%some point, or that the project

would take five years. This notwithstand;ing, what was contained within

the offer was a two year initial plus a two%year renewal period.

It is furtherf apparent that what \fvas put out to tender was the
respond'ent’s need to find a particular pe:rson to do a particular piece of

|
!
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~ work. The applicant proposed that thé work could be done within the

- timeframe set out in its proposal. The jperiod of two years as an initial

period had not been contemplated By the respondent until it was'
suggested by the applicant. It is apparénf from the'internal records and

workings of the respondent that it refer;red to the two year period once

the applicant had raised- this time pericipd. it may be that this was the
respondent's shorthand way of refiferying to the lengthy project
timeframe contained as a component ?f the proposal. It may be that

the respondent had, once it saw the p?roposal, identified two years as
the appropriate period. ,[ ’

Whichever the case, at the time the proposal was submitted

there was no time period contemplated'!for the project to be completed.

The period of two years is mentioned _foir the first time in a letter of

!
5 June 2007 appointing the applicant; and is also mentioned in the

respondent's internal document dated§4 June 2007 where it appears

~ against the caption "contract duration"i. In the submission document
dated 4 June 2007 it appears in the cafption "request of the GSSC for

. DAC approval of the award in respéct ofi the request for proposal for the

establishment of a project managemenfc unit for a period of two years

..." and in paragraph 1 of the letter rquesting the approval. It appears

also in the Minutes of the departr:n_ental acquisition council of

4 June 2007 "6.2 Ref 1/5/3-TA reques{ of the GSSC for health DAC

approval of the award in respect of thie.request{ for proposél for the ‘

- establishment of a project management éunit for a period of two years ...

decision approved". i
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- The Minutes reflect that while tbe DAC approved the case a

number of comments were noted for clarity. These comments include a
: i

comment made in the following terms: |
!

“The plan health agency will function in managing

high cdst assets, resources ariid leveraging funding
sources. Core high level stafff will be transferred
from the PMU; gradually esci:alating migration . of
staff with the view of changir;pg the structure over
four years from predominant& external to internal

staff" - [ ’

1

It is apparent from the internal dofcument that when the approval

waé given the decision making bodyéwaé aware of the changing

structure which was to be implemented ’iover the four year period, and

made that comment as part of the information which was required to be
known for clarity.

it is apparent from the internal_ﬁ)rocesses that the respondent
was aware of the terms of the proposal tj'nade by the applicant, namely
that there would be an initial period of tv!vo years and.a renewal period

of two years. The service agreement vahich was concluded between
the applicant and respondent, pursuant%to the proposal made by the

applicant, and the decision of the responcfient to approve the proposal is

I

- contained in the services agreement. !'?aragraph 2.2 of the services

agreement provides that the agreementz commences on 5 June 2007

and terminates on 4 June 2009 unless extended as contemplated in 2.3

~ and 2.4 of the agreement. Paragraph 23’ reads as follows:
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"2.3 The depar’cmeht agréees to renew this
agreement for a fu‘rther per:iod of two years on
substantially the same ter_msijas this agreement, it
being agreed that 6 (six;) months  prior to
‘5;June 2009 the parties shalil ‘have afforded each
other an opportunity fo neEgo’tiat_e any matters
relating to the renewal referrec%i to herein (except for
the renewal itself)." | :
Although paragraph 2.2 referred 1ft'o paragraphs 2.3 and 2.4 there

appears to be no baragraph 24,

Pursuant to the agreement congcluded, the applicant rendered
the services it was required to perform.{ This involved the employment

of extensive staff, specialist consultafmts and subcontractors. The
applicant further seconded staff to the respondent to assist with various

projects. It appears the respondent mu'st have been satisfied with the

applicant's performance as dunng the penod OctoberlNovember 2008

the applicant and respondent entered mto negotlatuons for the renewal

~ of the agreement. On 4 December 2008 the applicant presented the

‘respondent with a proposal for the renéwal of the services agreement

for a period of three years. The penod of three years was proposed
prumarlly because many of the current proyects which were then being
undertaken required the applicant's expe,rtnse and input over the course

of the next three years. - - |

|
The fact that this additional year Qeriod might be required was in

1

my view foreshedowed buy what was se:t out earlier by the applicant in
I
!
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its proposal, namely that at a 20% redu':c':tion of staff the required period

would be five years. [
i

It is apparent that at the time when the negotiations for renewal
i ' .
were undertaken that certain projects cfould only be completed in year

number three, and that there was a neeéd for the personnel to mature in

their new employment. 3
|

On 24 February 2009 the respofndent indicated to the applicant
, ! .
that the acduisition_ centre had ap‘proved the extension of the

agreement at a meeting on 17 February; 2009 but that the approval was

subject to certain conditions. The con:ditions related to internal steps

the respondent was required to take iin obtaining the approval and
implementation of the renewed service‘:s agreement. The respondent

did take the relevant steps and on 23 March 2009 the respondent wrote
i

. ,l '
a letter to the applicant, approving the applicant's proposal for a period
! .

of three years until 31 May 2012. .

A variety of submissions were made concerning whether or not

the letter of 17 February 2009 was subjéct to a condition which was not

fulfilled. In my view i-t appears that the c:ondition, if it was 'required to be

i

fulfilled, was fulfilled, and‘ in anyfevent it appears that the

23 March 2009 letter unconditionally accfepted the proposal. In my view
|
!

Subsequent to March 2009 the respondent commenced
distancing itself from the applicant, and iresisting the implementation of

the renewed agreement. During April 2(?09 a new MEC for health was
appointed. It became apparent from thef respondent's conduct towards
i :

I
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the applicant and other persons that a :review of current initiatives was

. " | -
being undertaken and that there was consideration being given to the

i
1

realignment of commitment having regaird to the then political mandate.

On 1 June 2009 the respondcfent took a decisidn that the

| applicant's renewed services -agreemeht be reviewed with the aim of

, ! : .
terminating it as a matter of urgency. D‘:uring June 2009 the respondent

commenced refusing the ‘applicaht ac:cess to premises and patently
i ,
commenced repudiating the contract.

~ On 1 July 2009 the respondent évidenced its conduct in a letter.
In that letter the requndeht states:

"The tender document indifcated to would be

: i .
tenderers that the project was for a period of two

'years, which the department ciould not vary after the
award of the tender." 5

Accordingly the contention of ,?the respondent was that the
’ |

extension of the services agreemeht for the additional period

constituted an arbitrary extension andga failure to take into account.

. relevant considerations such as the provisions of the law and the

expectations of other potential service broviders. These matters were
i > WS

actually set out within the letter. i
!

The respondent further claimed t:hat the renewal of the services

" agreement was wrongful and irregular,! and reviewable by a court of

competent jurisdiction. The respondent then clearly set out the position
it held: | 7
" "The department will no Iongeir perform in terms of-

b
|
i
l
)
'
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the 'purported extension of thé contract.”

A clearer repudiation of the coﬁtract would be difficult to find.

- The claim made by the respondent that!the tender documents indicated

to would be tenderers that the project w:as for a peric;d of two years was
incorrect. The tender document set up 'no period for the performance of
the work. Indeed -what the tendefr docﬁme_nt set up was the
requirement of a person to performz a particular -project and no
timeframe within which the p.roject was to be completed.

The claim that the respondent hiad acted arbitrarily and failed to )
take into account the relevant consiiderations, including law and
expectations of ser\}ice providers | will d_Eeal with more fully below.

In my view fnsofar as the conclu'fs.i_on of the initial contract for the
period of two years incorporating the peiriod of the additional two years'
renewal is concerned, the parties ccémcluded a valid and binding
contract. The respondent followed the .rilormal decision making process
and approved the contract. It was subénitted that the respondent had,
to the knowlédge of the applicant, onl)i( had authbrity to approve the
contract for a period of two years. Reliaznce was placed upon the letter

1
dated 5 June 2007 as substantiation for this submission.

|

As | have set out above it is appérent that the period over which
the project was to be concluded was a {péridd which had been defined
and created by-the applicant in the profpoSaI. Prior to that time there‘
had been no time period stipulatedé The  respondent, when it

considered the matter, was aware of the’é fact that it was considering the

particular contract which it was to appirove if it so decided, and the

|
]
1
H
1
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terms of that céntract' which in itseh‘f had contained the extension
period. This is apparent from the comment also to the decision Wthh i
have cited above. E

In addition the respondent could' not unilaterally vary the terms
of the offer made by the apphcant in my view the respondent however,
neither intended to vary those terms no;r did it. It intended to, and did
conclude the contract on the terms cont’éained within the writing. In my
view as far as the authérity‘was cdnceirned, there is: ample evidence

that the respondent's officials were proberly authorised to contract on

 the basis of the writing. Accordingly, in my view, there is no merit in the

lack of authority submission. The respoinder_lt's attack on the validity of

the contract based on authority accordinfgly must fail. The respondent's

atfapk on the contract at an administrati:;ve level must, in my view, also
fail on the basis that the administrati\i/e action was properly taken.
Inasmuch as | havé considered the»a;dministrative action, it is not
necessary for me to deal with the oither arguments during which
smeissions were made that | should nfot even reach that point. | wfll
deal with those other arguments below.

The responde'nf's case in the an;wering Affidavit, based on the
invalidity was based primarily upon the ailleged invalidity of the services
agreement. The second submission cE:oncerned the renewal of theA
sérvices agreement which was .Iegally ﬂaEwed, so it was submitted.

I have dea.lt with the consideratilyons ‘c'oncerning the conclusion

of the original services agreement. Insofar as the renewal of the

services agreement is concerned the renewal was in terms of the
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original' tender, and. the o(riginal approval as conterhplated by the -
contréct. it was for an additional period of one year (originally in the.
cor;tract two years were provided for, and in fact three years was
awarded). A submission was made that because the period of three
years had been agreed in the renéwal, that the renewal of the séwice’s
agreement was invalid as the requiredt competitive processes had not
been followed. The re.spon‘dent relied on vSection. 217(a) of the
Constitution and Section 38(1)(a)(iii)'of the PFMA which provides for an
organ of state contracting for goods and serviées to do so in
accordance with a system which is fair, equitable, competitive and cost
effective.
All that Section 217 of the Constitution, and Section 38 of the
PFMA require is 'that the bublic procdrement body procures in
accordance with a system which is fair, Aequitable, transparent,
competitive and cost effective. The treasury regulations promulgated
under Section 76 of the PFMA expressly provide for an exembfion from
the coﬁ\petitive bfd requirement which must usually accompany all
public procurement where it is impractical to engage in a competitive
tendering process. Regulation 16(A)(6.4) provides as follows:
"If in a specific case it is ihpractical to invite
competitive bids, the accounting officer or
accounting authority may procure the tequired'
goods or services by other means provided that the
reasons for deviating from inviting competitive bids

must be recorded and approved by the accounting
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officer or accounting authority."
in the present case the three ’year reneWal of the services
contract, in my view falls sduarely within the ambit of the regulation.
The original contract for a period of two years plus two yéars' renewal

contemplated the completion of a project. The tender cdntemplavted'the

identification of an appropriate person to enter into the contract and

perform the work, and complete the project. That person was identified
in the form of the applicant. The applicant commenced the work, and in
the cou_rsé of commencing it identified that, as was foreshadowed in the
original contract, the- two- plus two yéar period might need to be
extended. In fact it was required to be extended to a three year period.

The only person reasonably possible to ben_‘orm the works is the

“applicant, which was integrally involved with the corhpleti_on of the

project, having been engaged in it for 't'hefiniti_a‘l period of two years. The
applicant over the period had developed strategies and tactics by which
the project was to be completed.

These strategies and tactics had been implemented to the

satisfaction of the respondent oVer the period. The only person who, in

my view, logically and properly could complete the works as
contemplated either by the original contract or by the exception
provided for in the regulation is the épplicant. There was accordingly, in

my view, a proper compliance with a fair, equitable, tranéparent,

competitive and cost effective system. The treasury regulation is valid,

remains in force, and is constitutionally acceptable, and remains

_Uncha“enged.
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In my view accordingly there is no administrative law objection
to the renewal of the contract for the three year period. It is apparent
from the contract concluded between the applicant and the respondent
that the applicant was appointed to the conclusion of the contract
contractually. That. thé period was anticipated to be a two plus two year
period but that the situation developed into being a time frame
comprising a two plus three year period.

When the respohdent indicated that it would renew the contract, |
it wrote in its letter of 3 March 2009:

"Please' be advised that on submitting information
satisfying the conditions of this approval, only then
can the conditional approval be fully applicable.
The programme management office requests this
process is done speedily and seamiessly so that
cession of contracts is not ended in any way. While
the process is being concluded the department
requests the work proceeds unhindered in the
interests of service delivery."

The submission was made that the extension is subject to a
condition which was not fulfilled. In my view there are two answers to
this submission. (1) The condition is not suspensive. The respondeht
required that the work proceed in the interim, and pending the fulfiiment
of the condition. It was at best a resolutive condition. (2) The
extension was unconditionally approved. The respondent’s letter dated

23 March 2009, unconditionally approves the extension.
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The submission was made that the renewal was contractually
unenforceable for a variety of reasons. A submission was made that
the term of the renewal is so vague as to be unenforceable. That may

be so. There is no need to investigate the history of the matter

.'however. The right of renewal has been overtaken by events. There

was an actual renewal on actual terms which were agreed. It was
submitted that the renewal provid’e‘d for two years in the original
contract yet the actual renewal was for thrae years“. The solution to the
problem is similar-in my view, history has overtaken events. Whatever
the contract provided -was superseded by the Iater contract (this is not
in any way mtended to mean that there are separate contracts)

On this pomt it is necessary. to deal with a peripheral submission
made, which | understood to be that if the renewal was not competent
in terms of the original contract, and/or exceeded the original right of
renewal, and/or contains terms other than those contemplatéd by the
original renewal, then the first contract was a contract disconnected
from the renewal, and that accordingly the fresh tender procéss would
be required. The stmple solution is that the ottginal' contract envisaged
a project which would be completed an anticipated time. There was
room for the time to change in my view if 'thé‘project required a longer
period. This would not result in a new contract but merely an amended
original contract in my vieW.- The renewal was not separate and divisible
from the original contract. The original contract contemplated there
wauld be a renawal. The original contract determined the person who

would perform the«\\Norks and the initial phases of the works. The




e &

o

[
Ay,

‘e

]

10

20

32100/09-L DAPHNE 15 JUDGMENT
10/12/2009

subsequent phases, as they were to take place, and various other
matters within the contract which required negotiation could be
negotiated, and particularly costs and charges could be negotiated.
The one thing which could not be negotiated was the fact of the
extension. The process, in my view'did not remove the renewal
subsequent the renewal and the works to be performed pursuant to it,
from the ambit of the original project. |

It is not necessary to deal with the issue whether. or not the
terms agreed upon by the parties were sufficient, and whether or not
they were so vague as to be unenforceable. It is not necessarily so that
the if all terms are not agreed immediately, that there is no contract or
that some invalid or vague and unenforceable contract has come into
being. Parties frequently agree terms and leave other terms to be
decided later. |

This matter is however not one which | need to embark upon
investigating. It appears to me accordingly that on a contractual level
the original contract and the extension thereof resulted in binding
contracts coming into being. [nsofar as the administrative law issue is
concerned, for the reasons which | have set out earlier there is no
objection to the conclusion of the contract.

It was submitted to me by Mr Qhaskalson that it was not
necessary for me to embark upon the facts and matters upon which |
have embarked as it is a requirement that the decision made be
reviewed prior to any relief on the administrative level becoming

relevant. He relied upon the Oudekraal case (Oudekraal Estates (Ply)




g i
o

A gl‘/l
Y N

32100/09-L DAPHNE 16 | JUDGMENT

10/12/2009
Limited v City of Cape Town and others 2004 (6) SA 222 (SCA).

A submission was made to me on behalf of the respondent that
if the decision which had been taken did not comply with the
procedures with which it was obiiged to comply, that whatevér came
from that decision was void, and feliahce was placed upon the matter of
Qaukeni Local Municipality v FW General Trading CC [2009] _ZASCA
66. |

Qaukeni's case held that ’adlministrativ_e action which is
:reviewable need hot necessarily be reviewed if the public body seeks to
avoid the contract it has concluded in respect of which no other party
has an interest (paragraph 26). The underlying rational for the finding
is that if a contract is concluded in breach of the lprovisions (in the
preseﬁt case Section 217 of the Cdn#titution and internal rules and
regkulations) SO a‘s to ensure a transparent cost effective and
competitive tendering process in the public interest, that act would be
invalid and would not be enforced (see Qéukeni paragraph 16).

lf the public body has acted irregularly it .should bring
proceedings to set aside the irregularity (Qaukeni paragraph 23). In |
Qaukeni's case the public body was the respondent, and in ité Afﬁdavits'k
it set out its grounds of opposition, and indeed it launched a
counterapplicatioh; The court held that in those circumstances the
faiiuré to formally seek a review could not deprive the respondént from
seeking relief. This may explain the épbarent tension between
Qaukeni's case and Oudekraal's case, which held that administrative

action remains Valid _until set aside (paragraph 31). If Qaukeni's case
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dealt only with the way in which the review took place as opposed to

the need for it to take place then there would be consonance in the
decisions. It is not necessary for me to decide this tension in light of
the findings which | have made above. |

It remé'ins to cén;ider the financial aspects of the claims. Thé
applicant-. sought a directive that the respondent pay éertain amounts
which it claimed were due, owing and payable, and remained unpaid.
Those amounts form the subjéct matter of a variety of invoices which
were listed together with a.n interest payment. In my view there are
disputes relating to whether or not these amounts are payable, and | .

accordingly decline to make any order in respect of this portion of the

~ applicant's claim.

The applicant naturally is free to pursue whatever rights it
believes it has in an appropriate forum. This judgment and order which

| make pursuant to it, in no way precludes the applicant from taking

. those steps. It is merely so that on the papers which are before me the

relevant case is, in my view, not established, particularly in that the
variety of documents which may have been required to accompany

invoices did not so accompany them.
it follows that in my view the applicant is entitled to relief which

it claims in terms of paragraphs 1, 2 and 4 of the Notice of Motion. |

"accordingly make an order in terms of paragraphs 1, 2 and 4 of the

applicant's notice of motion.
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IN THE SOUTH GAUTENG HIGH COURT
- (JOHANNESBURG)
CASENO:  2009/32100
R | | PHNO: 0
JOHANNESBURG, 10 December 2009 -
BEFORE THE HONOURABLE JUDGE LAMONT

Ikihe inatter between:-

3P CGNSULTING (PTY) LIMITED | Applicant

and |
GAUTENG MEC FOR HEALTH  Respondemt 19

" HAVING read the documents filed of r;eeord and h@ing considered the_}natte‘rl:=

THE Co URT GRANTS THE FOLLOWING ORDER:-

1 -It is declared that ti'e services agreement between the Applzcant and the .
| ‘Government of Gauteng dated 2 July 2007 was duly. renewed by .an
‘agreement between the parties on 23" March 2009 fbr a further penod of
three years.

2 ~ The Respondent is to implement the renewed services agreement ‘and to
" allow the Applicant io do so. : -

3 T_he Respondent is to pay the Applieant 's costs. -

"HE. 31 .
LANOY Hae
\ag?l h_‘jial




