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SUMMARY

VICTOR J: 

First Rand Bank brought an urgent application to confirm its naming rights of the sports stadium where the recent successful 2010 FIFA World Cup™ was hosted by South Africa.  It sought an order until 6 July 2014 against the respondents including the City of Johannesburg to interdict, restrain and prohibit from publishing, marketing, disseminating or in any way referring to the Stadium by any other name other than the First National Bank Stadium or FNB Stadium.  

The FNB Stadium historically provided a venue for events ranging from sport events, political events, religious, cultural gatherings, musical concerts and the like and this constitutes a component of the value of the naming rights. 

During the build up to the 1994 elections political rallies took place there and it was the venue where former President Nelson Mandela presented his first speech after being released from prison in 1994.  It also hosted football for many years and recently of course, the opening and closing ceremony of the 2010 FIFA World Cup™.  

The location of the Stadium adds value to the naming rights, because it is in the centre of South Africa’s economic and industrial hub.  The City also has the highest population demographic in South Africa.  There is an excellent road and rail infrastructure and it is in close proximity to Soweto.  The status of the Stadium is perceived by the local and international community as a major contribution to the value of the naming rights.  It is the largest stadium in Africa and holds world class facilities.  It resembles a calabash, a unique South African symbol. The Stadium has achieved iconic status.

The question of naming rights of the Stadium raised novel points of law. The question of a restriction on an owner’s right to alienate, sell and deal with naming rights per se is novel.  The legal principles pertaining to ownership may have to be reconsidered in time 
 to cope with the rapid changes in commerce in the field of property law and ownership. A more flexible model of categorisation of property law may be necessary in an era characterised by global and economic integration. The questions raised concerned the fragmentation of ownership rights and the concept of dephyisicalisation of property and ownership rights and whether these can be registered as a personal servitude. 

In order to find whether the personal servitude registered in favour of the applicant is good in law, the principle of servitus in faciendo consistere non potest is applicable. 

The respondents contended that the demolition of the old Stadium resulted in the extinguishment of the registered servitude. The Roman Maxim superficio solo quedit and omne quad edidificato solo quedit has to be considered. In accordance with this principle the “professed intention of the owner/annexor is to be inferred from a number of factors even if it conflicts with the imputed intention.”  The court found that the servitude was not extinguished because the land itself had not become mutated.

The principle nemo plus juris ad alium transferre potest quam ipse haberet was raised. The State in its contract with First Rand Bank together with the registered servitude specifically undertook not give away the naming rights and thus the City of Johannesburg could not have acquired the naming rights nor could it pass the right to name the Stadium to any other entity.

Interdictory relief against an organ of state was considered.  The City of Johannesburg could not simply name  the stadium in question whatever it liked when the prior naming right had been granted to First Rand Bank.  Applying the principle cautiously the court granted the interdict against the City of Johannesburg
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