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1 JUDGMENT 

IN THE HiGH COURT OF SOUTH AFRICA 

(SOUTH GAUTENG HIGH COURT, JOHANNESBURG) 

5 CASE NO: SS25/2010 

02-08-2011 

10 

!n the matter between 

THE STATE 

15 and 

THOKOZANl JOHANNES MAHLANGU Accused A 

MANDLA MESCHACK SILUMA Accused 2 

JEFFREY MASHOPE SELLO Accused 3 

20 

J U D G M E N T 

S A T C H W E L L J : 

25 I N T R O D U C T I O N : 

On 18 May 2 0 0 9 , Pa t r i c i a K a o t s a n e wen t to 

wo rk . She w a s e m p l o y e d as a d o m e s t i c w o r k e r at 14 
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M a g a l i e s b u r g S t r e e t , van R i e b e e c k A v e n u e , Kemp ton 

Park . On tha t day and at tha t p lace i n t r u d e r s g r a i n e d 

en t r y . She w a s b l u d g e o n e d to d e a t h by a go l f c lub 

a t t ack to her head and body . The h o u s e w a s r a n s a c k e d 

5 and n u m e r o u s i t ems w e r e s t o l e n . 

A r i s i n g t h e r e f r o m , t h e s e t h r e e a c c u s e d , Mess rs 

M a h l a n g u , S i i u m a and Se l lo are c h a r g e d w i th her 

m u r d e r , r o b b e r y and u n l a w f u l p o s s e s s i o n of a f i r ea rm 

and a m m u n i t i o n . 

10 Th i s has b e e n a l e n g t h y t r i a l . T h e r e has been a 

n u m b e r of t r i a l s - w i t h i n - a - t r i a l . J u d g m e n t s have been 

h a n d e d d o w n , but r e a s o n s fo r such j u d g m e n t s now need 

to be g i v e n . 

15 S U M M A R Y OF E V I D E N C E : 

In the c o u r s e of t r i a l , e v i d e n c e has been led by 

the s t a t e , s o m e d i r e c t e v i d e n c e , s o m e c i r c u m s t a n t i a l 

e v i d e n c e . W h a t one of c o u r s e mus t r e m e m b e r is tha t 

c i r c u m s t a n t i a l e v i d e n c e is no less c o g e n t t han d i rec t 

20 e v i d e n c e . As w a s p o i n t e d out in Z e f f e r t , Paces and 

S k e e n , the S o u t h A f r i c a n Law of E v i d e n c e , page 94 , 

"circumstantial evidence may be the more convincing 

form of evidence. Circumstantial identification by 

fingerprint will for instance tend to be more reliable than 

25 the direct evidence of a witness who identifies the 



SS25/2010-mb 3 JUDGMENT 
02-08-2011 

accused as the person he or she saw, but obviously, 

there are cases in which the inference will be less 

compelling and direct evidence more trustworthy. It is 

therefore impossible to lay down any general rule in this 

5 regard." Th i s p a s s a g e f rom Z e f f e r t w a s q u o t e d in the 

j u d g m e n t of t he S u p r e m e Cou r t of A p p e a l in S v Nqnasa 

& Another, d e l i v e r e d in S e p t e m b e r 2 0 0 3 and a lso more 

r e c e n t l y in S v Musengadi & Others 2005 (1) SACR 395 

(SCA). 

10 T h e r e are s e v e n i t ems of e v i d e n c e w h i c h I f i nd 

to be r e l e v a n t in th is t r i a l . 

F i r s t l y , a c c u s e d 1 , Mr M a h l a n g u , w o r k e d at the 

p r e m i s e s b e c o m i n g t h e scene of the c r i m e . His b ro the r , 

Mr P ie t M a h l a n g u , had b r o u g h t h im t h e r e to j o i n h im in 

15 c e r t a i n b u i l d i n g work wh i ch is t a k i n g p l a c e and in f ac t , I 

u n d e r s t a n d f r om a s t a t e m e n t made by a c c u s e d 1 to the 

p o l i c e , t ha t he had p r e v i o u s l y w o r k e d fo r the o w n e r of 

the p r o p e r t y in a f a c t o r y . On the day of the murde r , the 

bu i l d i ng w o r k was no t be ing c a r r i e d ou t . It was a 

20 M o n d a y . C e m e n t w a s not a v a i l a b l e . The o w n e r of the 

p r o p e r t y had i n f o r m e d a c c u s e d 1's b ro the r , Mr P ie t 

M a h l a n g u , tha t they w o u l d not be r e q u i r e d to work at 

t h o s e p r e m i s e s on t h a t day . Mr P ie t M a h l a n g u gave 

e v i d e n c e tha t he had sen t th i s m e s s a g e t h r o u g h a f r i end 

25 to his b ro the r , a c c u s e d 1 . In s h o r t , a c c u s e d 1 knew 
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t h e s e p r e m i s e s , knew the lady w h o w a s in c h a r g e of t h e 

house as a d o m e s t i c w o r k e r d u r i n g the d a y t i m e and 

knew tha t on the day in q u e s t i o n h is b ro the r , Mr P ie t 

M a h l a n g u , w o u l d not be t h e r e . 

5 S e c o n d l y , the f o l l o w i n g d a y , i.e the day a f te r t h e 

m u r d e r , a c c u s e d 1 d e n i e s t h a t he w a s at the p r e m i s e s 

but the e v i d e n c e of t h e o w n e r of t he p rope r t y and h is 

b r o t h e r w a s tha t he w a s p r e s e n t , i do not know if t h i s 

p iece of e v i d e n c e t a k e s the m a t t e r any f u r t he r . 

10 T h i r d l y , a c c u s e d 1 and a c c u s e d 2 w e r e a r r e s t e d 

on 21 Ju l y . H idden i ns i de t h e m a t t r e s s on w h i c h t h e y 

w e r e bo th s l e e p i n g w a s f o u n d a f i r e a r m , wh i ch f i r e a r m 

w a s i d e n t i f i e d as s t o l e n f r o m the scene w h e r e the 

r o b b e r y had t a k e n p l a c e and w h e r e Pa t r i c i a K a o t s a n e 

15 had been m u r d e r e d . 

F o u r t h l y , a c c u s e d 2 w a s a r r e s t e d on 20 O c t o b e r . 

S h o r t l y t h e r e a f t e r he made a s t a t e m e n t to the S o u t h 

A f r i c a n Po l i ce w h i c h is b e e n i d e n t i f i e d in t h i s cou r t as 

Exh ib i t "T " . It c o n s t i t u t e s a c o n f e s s i o n to at t he ve ry 

20 leas t the r o b b e r y . T h e r e a f te r a c c u s e d 2 po in ted out a 

s a f e , Exh ib i t " G " w h i c h had b e e n bu r i ed deep in the 

g r o u n d , f a r away f r o m K e m p t o n Park , wh i ch sa fe has 

been i d e n t i f i e d as p e r h a p s b e i n g the one w h i c h w a s 

s t o l e n f r o m the scene of the m u r d e r and r obbe ry . 

25 F i f t h l y , a c c u s e d 3 w a s a l so a r res ted on 20 
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O c t o b e r . Sho r t l y t h e r e a f t e r he made a s t a t e m e n t , 

Exh ib i t 1 1 E", p l a c i n g h i m s e l f on the s c e n e . In h is 

s t a t e m e n t it is c lea r t ha t it is t he s c e n e of the r o b b e r y . I 

need to d e t e r m i n e w h e t h e r or not tha t s t a t e m e n t p l a c e s 

5 h im at , and w i t h i n in t h e m u r d e r . 

S i x t h l y , a c c u s e d 1 w a s a r r e s t e d on 21 O c t o b e r . 

At the t ime of his a r r e s t he w a s f o u n d in p o s s e s s i o n of a 

w a t c h w h i c h was s t o l e n at t h e t i m e of the r o b b e r y . 

S e v e n t h ; t h e r e a f t e r a c c u s e d 1 made two 

10 d i f f e r e n t c o n f e s s i o n s to d i f f e r e n t po l i ce o f f i c e r s . One of 

w h i c h w a s made in t h e c o u r s e of a po in t i ng ou t . 

As can be s e e n , t h e s e are not rea l l y s e v e n 

d i s c r e e t p i eces of e v i d e n c e , bu t in fac t t e n , and w i l l be 

dea l t w i t h as s u c h , bu t I h a v e i den t i f i ed t h e m at t h i s 

15 s tage as s e v e n p i e c e s of e v i d e n c e b e c a u s e t hey 

c o n v e n i e n t l y l oca te in r e l a t i o n to each of the a c c u s e d . 

In d e a l i n g w i t h each i tem of e v i d e n c e , and the 

i n f e r e n c e s to be d r a w n t h e r e f r o m , two i m p o r t a n t 

p r i n c i p l e s mus t be b o r n e in m i n d . The f i r s t is r a t h e r 

20 t r i t e , w h i c h is t ha t the c o u r t mus t e x a m i n e al l t he 

e v i d e n c e . The c o u r t does not look at the e v i d e n c e 

i m p l i c a t i n g the a c c u s e d in i s o l a t i o n to d e t e r m i n e w h e t h e r 

t h e r e is p roo f b e y o n d r e a s o n a b l e doub t , and so to it 

d o e s not look at the e x c u l p a t o r y e v i d e n c e in i s o l a t i o n to 

25 d e t e r m i n e w h e t h e r it i s r e a s o n a b l y poss ib l e tha t it m igh t 
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be t r u e . As w a s s t a t e d in R v Hlongwane 1959 (3) SA 

330 (A), the c o r r e c t a p p r o a c h is to c o n s i d e r a l l 

e v i d e n c e , "in the light of the totality of the evidence in 

the case." 

5 The s e c o n d p r i n c i p l e w h i c h th i s c o u r t m u s t bea r 

in min in a s s e s s i n g a l l t he e v i d e n c e is the a p p r o a c h to 

be taken to i n f e r e n c e s to be d r a w n . I n f e r e n c e s are not 

to be mere s p e c u l a t i o n but are to be based on f a c t . 

Even t h o u g h one is not a l w a y s c o n s i d e r i n g 

10 c i r c u m s t a n t i a l e v i d e n c e , n e v e r t h e l e s s , I f i nd e x t r e m e l y 

u s e f u l the tes t la id ou t in R ^ Blom 1939 (A) in f o l l o w i n g 

two ru les of l og i c in the a p p r o a c h to i n f e r e n c e s . The 

f i r s t ru le is t ha t the i n f e r e n c e sough t to be drawn mus t 

be c o n s i s t e n t w i th a l l p r o v e n f a c t s . The s e c o n d ru ie is 

15 tha t the p roven f a c t s m u s t be such tha t t hey e x c l u d e 

eve ry o ther r e a s o n a b l e i n f e r e n c e . 

It is i m p o r t a n t to no te tha t sa id in t h e t r i a l s -

w i t h i n - a - t r i a l c o n c e r n i n g p o i n t i n g outs and c o n f e s s i o n s , 

none of the a c c u s e d g a v e e v i d e n c e in the ma in t r i a l . 

20 The c o n s e q u e n c e of t ha t f a i l u r e to g i ve e v i d e n c e has 

been fu l l y e x p l a i n e d to t h e m , both by the i r a d v o c a t e s 

and by myse l f . T h o s e c o n s e q u e n c e s w e r e set ou t by the 

C o n s t i t u t i o n a l Cou r t in S v Boesak 2001 (1) SACR 1 24 

w h e r e the s t a t e d : 

25 "if there is evidence calling for an answer and 
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an accused person chooses to remain siient in 

the face of such evidence, a court may well be 

entitled to conclude that the evidence is 

sufficient in the absence of an explanation to 

5 prove the guilt of the accused." 

Other j u d g m e n t s have f o l l o w e d t h e r e a f t e r and e x p a n d e d 

on th i s a p p r o a c h , i n c l u d i n g S v Chabalala 2003 (1) 

SACR 134 (SCA) w h e r e w e r e sa id the f o l l o w i n g tha t 

a f te r f a c i n g the a c c u s e d w i t h d i r ec t i n c r e d i b l e e v i d e n c e , 

10 "there can be no acceptable explanation for him 

not arising to the challenge... to have remain 

silent in the face of the evidence was damning. 

He thereby led the prima facie case to speak for 

itself; one is bound to conclude that the totality 

15 of the evidence taken in conjunction with his 

silence excluded any reasonable doubt about his 

guilt." 

In the p r e s e n t case I have i n d i c a t e d in the 

s u m m a r y of the e v i d e n c e the na tu re of t h e e v i d e n c e 

20 wh i ch s tands a g a i n s t e a c h of the a c c u s e d . 

T h e r e a re t w o c o n f e s s i o n s made by a c c u s e d 1 

wh i ch I have f o u n d to be a d m i s s i b l e in e v i d e n c e . There 

is one c o n f e s s i o n by a c c u s e d 2 w h i c h I h a v e f o u n d to be 

a d m i s s i b l e in e v i d e n c e . T h e r e is a c o n f e s s i o n by 

25 a c c u s e d 3 w h i c h I h a v e f o u n d to be a d m i s s i b l e in 
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e v i d e n c e . I need not s t r e s s tha t n o t h i n g w h i c h is sa id in 

any c o n f e s s i o n by one a c c u s e d is a d m i s s i b l e in e v i d e n c e 

a g a i n s t a n o t h e r a c c u s e d . 

THE S C E N E - R O B B E R Y AND M U R D E R 

5 Mr K e i t h C o e t z e e gave e v i d e n c e tha t he is the 

owner of t he house w h e r e t hese e v e n t s t ook p lace on 18 

May 2 0 0 9 . 

Mr C o e t z e e d e s c r i b e d how he w a s ca l l ed h o m e , 

to d i s c o v e r t h a t h is h o u s e have b e e n r a n s a c k e d as he 

10 d e s c r i b e s , and as se t ou t in the p h o t o g r a p h s be ing 

Exh ib i t s E 11 to 2 1 . Mr C o e t z e e c o n f i r m e d tha t the body 

of Ms P a t r i c i a K a o t s a n e w a s f o u n d , l y i ng in the cen t ra l 

p a s s a g e t h r o u g h the h o u s e , and as is r e c o r d e d on 

Exh ib i t s E 6 to 10. 

15 A l s o c o n t a i n e d in the set of p h o t o g r a p h s was a 

p h o t o g r a p h of a r e m o t e con t ro l a p p a r a t u s le f t l y ing and 

some k e y s , f o r w h i c h p u r p o s e they c o u l d be used I do 

not know. T h e r e w a s no e v i d e n c e as to w h e t h e r or not 

any d o o r s or w i n d o w s w e r e f o r c e d . 

20 I w a s h o w e v e r i n f o r m e d by each of the accused 

in the i r s t a t e m e n t s , n a m e l y E x h i b i t s "P , R, S and T" tha t 

access w a s g i v e n to t h e m to the h o u s e by Ms Pa t r i c ia 

K a o t s a n e . T h e r e w a s no f o r c e d e n t r y b e c a u s e Ms 

Pa t r i c i a K a o t s a n e k n e w at l eas t one of t h e p e r s o n s who 

25 w e r e a t t e m p t i n g to g a i n a c c e s s . 
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To r e t u r n to the s c e n e of the murde r , the 

p h o t o g r a p h s to w h i c h I have r e f e r r e d , s h o w i n g the body 

of Ms K a o t s a n e , r evea i a g rea t dea l of b l ood on her body 

and on t h e f l o o r abou t her body . Mr P ie t M a h l a n g u gave 

5 e v i d e n c e tha t the day a f te r the m u r d e r he was i n v o l v e d 

in c l e a n i n g up the p a s s a g e . He s t a t e d fo r i n s t a n c e , "/ 

remember we removed the skirting inside the house and 

there were blood stains," and he t e s t i f i e d t ha t "we 

painted the wall because it was dirty." He spoke in the 

10 p lu ra l b e c a u s e he sa id t ha t the p e r s o n who w a s 

a s s i s t i n g h im in th is w o r k , t he day a f t e r the murde r , was 

h is b r o t h e r , a c c u s e d 1 , T h o k o s a n i M a h l a n g u . Mr 

C o e t z e e c o n f i r m e d t h e p r e s e n c e of T h o k o z a n i M a h l a n g u 

the day a f t e r the m u r d e r . At l eas t tw i ce in c r o s s -

15 e x a m i n a t i o n it w a s put to w i t n e s s e s on beha l f of a c c u s e d 

1 tha t he w a s not p r e s e n t at th i s h o u s e on the day a f te r 

the m u r d e r , but at t h e end of the day he did not g i ve 

e v i d e n c e . A n y mer i t t ha t tha t c r o s s - e x a m i n a t i o n m igh t 

have had f a l l s away a n d I accep t t h a t he w a s p resen t the 

20 day a f te r the m u r d e r . H o w e v e r , as I have a l r eady 

i n d i c a t e d , I do not k n o w w h e r e th i s t a k e s o n e . 

A c c u s e d 1 w o r k e d at t h e s e p r e m i s e s . The 

e v i d e n c e of Mr C o e t z e e was tha t a c c u s e d 1 w o r k e d w i t h 

h is b r o t h e r P ie t on a bu i l d i ng on p ro j ec t next to the 

25 house and tha t a c c u s e d 1 w a s P ie t M a h l a n g u ' s ma in 
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h e l p e r . Th i s was the e v i d e n c e of Mr P ie t M a h l a n g u as 

w e l l . Mr P ie t M a h l a n g u d e s c r i b e d how he h i m s e l f has a 

r e m o t e c o n t r o l to e n a b l e h im to ga in a c c e s s to the 

p r o p e r t y , bu t if for i n s t a n c e he w a s l a te for any r e a s o n , 

5 t h e n the m a i d , who w o r k e d in t h i s house w o u l d o p e n up 

fo r the o the r b u i l d e r s / w o r k e r s . T h e r e w e r e f i ve b u i l d e r s 

a l t o g e t h e r , one be ing Mr P ie t M a h l a n g u , one be ing t h e 

a c c u s e d . 

F rom th i s e v i d e n c e it is a b s o l u t e l y c lea r tha t it 

10 w a s c u s t o m a r y and a c c e p t a b l e fo r a c c u s e d 1 to ga in 

a c c e s s to the house t h r o u g h the s e r v i c e s of the d o m e s t i c 

w o r k e r , Ms Pa t r i c i a K a o t s a n e . A c c u s e d 1 did not have a 

r e m o t e c o n t r o l but Ms K a o t s a n e w o u l d g ive h im and h is 

c o - w o r k e r s access to the p r e m i s e s if h is b ro the r P ie t 

15 w a s not t h e r e . 

The day of t h e murde r w a s u n u s u a l . On tha t 

day , Mr P ie t M a h l a n g u and the <other w o r k e r s w e r e not 

t h e r e . Mr C o e t z e e gave e v i d e n c e that t h e r e w a s 

i n s u f f i c i e n t c e m e n t f o r tha t day and he had phoned P ie t 

20 M a h l a n g u to say that he did not have s tock and so t hey 

s h o u i d not come on M o n d a y , the 1 8 t h . Mr M a h l a n g u 

c o n f i r m e d tha t he w a s g i ven t h i s i n f o r m a t i o n . He sa id 

Mr C o e t z e e phoned h i m on the S u n d a y and a c c o r d i n g l y 

he i n f o r m e d his b r o t h e r , T h o k o z a n i , not to come to w o r k 

25 on the M o n d a y . He d id not s p e a k to accused 1 , but 



SS25/2010-mb 11 JUDGMENT 
02-08-2011 

f o u n d his f r i end B u g s y and a s k e d h im to te i i a c c u s e d 1 . 

The resu l t is t ha t on the e v i d e n c e a v a i l a b l e to 

me , a c c u s e d 1 a p p a r e n t l y w a s i n f o r m e d tha t his b r o t h e r 

and the o ther b u i l d e r s w o u l d not be at t he p r e m i s e s on 

5 the day in q u e s t i o n . Mr C o e t z e e w o u l d not be at t h e s e 

p r e m i s e s . Th is w a s a day w h e n the pe rson at t h i s h o u s e 

w o u l d be Ms K a o t s a n e . 

A c c u s e d 1 t h e r e f o r e knew tha t the p r e m i s e s 

w o u l d have no p e r s o n o the r t han Ms K a o t s a n e and t h i s 

10 w a s a house w i th c e r t a i n v a l u a b l e s t h e r e i n . 

THE F I R E A R M 

Mr C o e t z e e g a v e e v i d e n c e tha t a n u m b e r of 

i t ems w e r e s to len f r o m h is h o u s e on 18 May 2 0 0 9 . It 

i n c l u d e d a sa fe wh i ch w a s kep t in the wa i l of a b e d r o o m . 

15 C o n t a i n e d in such s a f e w e r e s p a r e keys , c a s h , j e w e l l e r y , 

l e t t e r s , w a t c h e s , K r u g e r rand and a 9 m i l l i m e t r e T a u r u s 

P a r a b e l l u m , Mr Co,etzee g a v e e v i d e n c e tha t he h a d , as I 

u n d e r s t o o d his e v i d e n c e , p u r c h a s e d th i s f i r e a r m w h e n he 

w a s 21 yea rs o l d . He had a h u n t i n g r i f le w h i c h w a s 

20 s i l ve r and he l i ked t h e way w h i c h tha t f i r e a r m l o o k e d . In 

an a t t e m p t to a c h i e v e d s a m e a p p e a r a n c e on h is h a n d 

w e a p o n , he had w o r k e d on t h i s w e a p o n and he s a i d , 

"polished the barrel in such a way that it became 

unique." The h a n d g r i p w a s w o o d e n and th i s he had 

25 s a n d e d . The end r e s u l t was tha t the bar re l w a s s i l ve r in 
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co lou r and the w o o d e n h a n d g r i p , i ns tead of a n o r m a l l y 

du l l f i n i s h , now had a n i ce r s h i n e . 

Mr C o e t z e e sa id t ha t his w e a p o n w a s t h e r e f o r e 

u n i q u e and he w a s ab le to i den t i f y it. Th i s he d id on 28 

5 O c t o b e r 2 0 0 9 , s e v e r a l m o n t h s a f te r the r o b b e r y , w h e n he 

w e n t to the S o u t h A f r i c a n P o l i c e to do so . 

W a r r a n t O f f i c e r S k o s a n a gave e v i d e n c e tha t in 

Ju l y 2 0 0 9 , a c t i n g on i n f o r m a t i o n r e c e i v e d , he a r r e s t e d 

a c c u s e d 1 and a c c u s e d 2 . They were in a s h a c k and 

10 e v e n t u a l l y , a f te r s e a r c h i n g u n d e r n e a t h and i n s i d e the 

m a t t r e s s on w h i c h t h e y w e r e s l e e p i n g , a 9 m i l l i m e t r e 

p i s to i w a s f o u n d . 

A c c o r d i n g to W a r r a n t Of f i ce r S k o s a n a , as a lso 

W a r r a n t O f f i ce r de B e e r , on e x a m i n a t i o n and e t c h i n g of 

15 th i s f i r e a r m , it w a s a p p a r e n t tha t the se r i a l n u m b e r to 

th i s f i r e a r m had been r e m o v e d . It was t h e r e f o r e at tha t 

t ime pot p o s s i b l e to i d e n t i f y the f i r e a r m . 

H o w e v e r , s u b s e q u e n t l y W a r r a n t O f f i ce r de Beer 

c o n f i r m e d tha t he w a s p r e s e n t w h e n Mr C o e t z e e , the 

20 c o m p l a i n a n t , i d e n t i f i e d t h i s f i r e a r m as his o w n . 

T h e r e is no d o u b t t ha t th is f i r e a r m w h i c h was 

r e c o v e r e d is the p r o p e r t y of Mr C o e t z e e . T h e r e is no 

doub t t ha t th i s is t h e f i r e a r m wh i ch was s t o l e n in the 

c o u r s e of the r o b b e r y . A c c o r d i n g l y , e i the r a c c u s e d 1 or 

25 a c c u s e d 2 , or a c c u s e d 1 and a c c u s e d 2 are l i n ked w i th 
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the r obbe ry w h i c h t o o k p lace in May 2 0 0 9 . T h a t l ink w a s 

e s t a b l i s h e d , a l t h o u g h at tha t s tage u n k n o w n to the S o u t h 

A f r i c a n P o i i c e , as at 20 Ju ly 2009 w h e n they w e r e 

a p p r e h e n d e d w i t h the f i r e a r m in the m a t t r e s s . 

5 C l e a r l y , p o s s e s s i o n of the f i r e a r m by any p e r s o n 

at tha t s tage on 20 Ju ly w a s u n l a w f u l . A n y p e r s o n in 

p o s s e s s i o n of t h e f i r e a r m w o u l d have k n o w n tha t such 

p o s s e s s i o n w a s u n l a w f u l b e c a u s e such p e r s o n cou ld not 

be in p o s s e s s i o n of a l i cence for tha t f i r e a r m and they 

10 w o u l d have seen t h a t the number had b e e n r e m o v e d . 

F u r t h e r m o r e , the f i r e a r m was h i d d e n . 

The on l y q u e s t i o n is the e x t e n t to w h i c h 

p o s s e s s i o n of t ha t f i r e a r m is l i nked w i th a c c u s e d 1 or 

a c c u s e d 2 or b o t h . 

15 THE SAFE 

A c c u s e d 2 w a s a r r e s t e d on 20 O c t o b e r 2 0 0 9 . I 

have a c c e p t e d and a l l o w e d to be led into e v i d e n c e the 

fac t tha t a c c u s e d 2 fed the Sou th A f r i c a n Po i i ce to the 

f i n d i n g of the s a f e . T h a t d e c i s i o n w a s the resu l t of a 

20 l eng thy t r i a l - w i t h i n - a - t r i a l and I now hand d o w n the 

r e a s o n s fo r my d e c i s i o n . 

T R I A L - W I T H I N - A - T R I A L / E X H I B I T G/ THE S A F E 

i n t r o d u c t i o n : 

The s ta te has w a n t e d to lead e v i d e n c e of the 

25 c i r c u m s t a n c e s u n d e r w h i c h a s a f e , s t o l e n f r om the 
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C o e t z e e h o m e , c a m e to be r e c o v e r e d . The sa fe w a s 

f o u n d bu r i ed in g r o u n d s u r r o u n d i n g t h e h o m e of a c c u s e d 

2, h u n d r e d s of k i l o m e t r e s away . 

The d e f e n c e has c h a l l e n g e d the a d m i s s i b i l i t y of 

5 the f i n d i n g of th i s s a f e . In r e s p e c t of a c c u s e d 2, the 

c h a l l e n g e w a s tha t h is r i gh ts w e r e not read out to him 

and such p o i n t i n g ou t was p r e c e d e d by a l eng thy 

i n t e r r o g a t i o n . A c c u s e d 3 has c h a l l e n g e d the a d m i s s i b i l i t y 

on the g r o u n d s t h a t h is r i gh t s w e r e not e x p l a i n e d to him 

10 and tha t he d id not po i n t ou t a n y t h i n g . 

In the c o u r s e of the t r i a l - w i t h i n - a - t r i a l , ce r ta in 

new o b j e c t i o n s w e r e r a i s e d . I nso fa r as a c c u s e d 2 was 

c o n c e r n e d , it w a s sa id under c r o s s - e x a m i n a t i o n , it was 

put to the p o l i c e m a n tha t he had b e e n a s s a u l t e d , but 

15 then it was s t a t e d t h a t he w a s not i n s t r u c t e d to do 

a n y t h i n g or t ha t the a s s a u l t w a s fo r any p u r p o s e and 

f i na l l y it was sa id tha t he po in ted out n o t h i n g . 

The s ta te c a s e : 

In b r ie f , the s t a t e case to d i s c h a r g e the onus 

20 w h i c h res ts u p o n the s t a t e , re l i ed upon the e v i d e n c e of 

the i n v e s t i g a t i n g o f f i c e r , I n s p e c t o r D i k i s o , W a r r a n t 

O f f i ce r M t h e m b u and W a r r a n t O f f i ce r M a k u r a . 

The a c c u s e d were a r r e s t e d on 21 Ju l y , 

i n t e r r o g a t i o n or q u e s t i o n i n g t ook p l a c e , as a resu l t of 

25 wh i ch a c c u s e d 2 m a d e a s t a t e m e n t to a po l i ce o f f i ce r 
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P o t g i e t e r . C o n s t i t u t i o n a l r i gh t s r e c o r d e d in Exh ib i t " N " 

were read out to a c c u s e d 2. He w a s t h e r e a f t e r t a k e n to 

cou r t on the 2 3 r d . 

At c o u r t , on the 2 8 t h , t he a c c u s e d w a s 

5 r e p r e s e n t e d by a Lega l A id a t t o r n e y . He w a s then t a k e n 

to K e m p t o n Park , to K w a m h i a n g a and it is t h e r e , so goes 

the e v i d e n c e , tha t a c c u s e d 2 p o i n t e d out the p lace 

w h e r e the sa fe w a s to be f o u n d . The p h o t o g r a p h s w e r e 

t a k e n of the p lace and of the d i g g i n g o p e r a t i o n w h i c h 

10 r e s u l t e d in the e x c a v a t i o n and r e v e l a t i o n of the s a f e . 

T h e s e w e r e E x h i b i t s "J and K." The e x c a v a t i o n of t he 

sa fe w a s c a r r i e d out by W a r r a n t O f f i c e r s D i k i s o , Maku ra 

and bo th a c c u s e d 2 and 3. 

At th i s s t a g e it e m e r g e d f r om the po l i ce 

15 e v i d e n c e tha t t h e r e was a b s o l u t e l y no e v i d e n c e 

c o n c e r n i n g a c c u s e d 3 and t h e r e w a s no a v e r m e n t by the 

SAP tha t a c c u s e d 3 had p o i n t e d out the s a f e . 

A c c o r d i n g l y , th i s t r i a l - w i t h i n - a - t r i a l t h e r e a f t e r c o n t i n u e d 

and on l y i n v o l v e d a c c u s e d 2. 

20 The e v i d e n c e of the S o u t h A f r i c a n Po l i ce was 

tha t a c c u s e d 2 (and a c c u s e d 3) had been c o n t i n u o u s l y 

a d v i s e d of t he i r r i g h t s , "all the time," n a m e l y at the t ime 

of a r res t (per Exh ib i t "N " ) , at c o u r t , at K w a m h i a n g a and 

the h o u s e . 

25 The v e r s i o n of a c c u s e d 2 and 3 was tha t 
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a c c u s e d 2 w a s i n s t r u c t e d to po in t to the g r o u n d , in the 

s e n s e of r a i s i n g h is a rm and e x t e n d i n g his f i n g e r fo r 

p u r p o s e s of p h o t o g r a p h y on !y . It was ave r red tha t he 

d id not d i s c l o s e or r e v e a l or i d e n t i f y a n y t h i n g . 

5 It w a s the v e r s i o n of a c c u s e d 2 tha t he w a s not 

a d v i s e d of his r i g h t s , tha t he d o e s not speak Zu lu and 

a c c u s e d 3 had a lso s a i d tha t he w a s not a d v i s e d of h is 

r i gh t s and he s p e a k s I s i p e d i . 

T h e r e was a n o t h e r v e r s i o n at some s tage put 

10 tha t a c c u s e d 2 w a s no t a c t u a l l y in cou r t on a day in 

q u e s t i o n . Th i s b e c a m e i r r e l e v a n t and w a s a b a n d o n e d . 

L e g a l r e p r e s e n t a t i o n : 

I nso fa r as the a d v i s e m e n t of r i gh ts is c o n c e r n e d , 

it s e e m s to me t h a t it w a s f a i r l y m e a n i n g l e s s to 

15 c o n t i n u a l l y a d v i s e t h e a c c u s e d tha t he was a d v i s e d of 

his r i gh t to l ega l r e p r e s e n t a t i o n . Wha t we have in the 

p r e s e n t s i t u a t i o n is t h a t no lega l r e p r e s e n t a t i v e w a s 

a c t u a l l y p r o v i d e d . T h e e v i d e n c e f r om Exh ib i t "K" is t ha t 

a l ega l r e p r e s e n t a t i v e w a s a v a i l a b l e in cour t . Th is of 

20 c o u r s e is not s o m e o n e a p p o i n t e d by the a c c u s e d . 

I n s p e c t o r D i k i so took the v iew tha t he had i n fo rmed the 

a c c u s e d tha t t hey w e r e g o i n g to take th is t r ip 

i m m e d i a t e l y a f te r the cou r t a p p e a r a n c e and they w e r e 

g o i n g of f to K w a m h i a n g a and tha t the l awye rs s h o u l d 

25 have d i s c o v e r e d th i s j a u n t . As one e x a m i n e s Exh ib i t "L" 
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t h e o c c u r r e n c e book , and " M " the ce l l r eg i s t e r , one sees 

tha t w i t h i n s e c o n d s or m i n u t e s of t he cour t a p p e a r a n c e 

the a c c u s e d w e r e of f to do a p o i n t i n g out in K w a m h i a n g a 

w i t h o u t any l a w y e r s . 

5 I n s p e c t o r D i k i so a d v i s e d the cour t t ha t it w a s h is 

v i e w t h a t a f te r t he i r a p p e a r a n c e in cour t t he l a w y e r s 

s h o u l d have come d o w n to the ce l l s and f o u n d out a b o u t 

th i s p o i n t i n g out e x p e d i t i o n to K w a m h i a n g a and 

a c c o r d i n g l y he c o n c l u d e d tha t the l awye rs had "failed to 

10 do their duty." Th i s is n o n s e n s e . The d e p a r t u r e fo r 

K w a m h i a n g a was i m m e d i a t e . It took p lace w i t h o u t 

a l l o w i n g the a c c u s e d any o p p o r t u n i t y to c o n s u l t w i th a 

l a w y e r . It w a s a j o u r n e y o u t s i d e the j u r i s d i c t i o n of t h e 

c o u r t to a n o t h e r p r o v i n c e . It is d i f f i cu l t to see w h y the 

15 i n s p e c t o r t h i nks t ha t it w a s the r e s p o n s i b i l i t y of t he 

a c c u s e d to te l l the l a w y e r s t ha t the accused w e r e b e i n g 

r e m o v e d for a p o i n t i n g out and it , w a s not the 

r e s p o n s i b i l i t y of I n s p e c t o r D i k i s o . 

Of c o u r s e t h e r e is a c o n s t i t u t i o n a l r i gh t to l ega l 

20 r e p r e s e n t a t i o n . The p u r p o s e of th i s r igh t is to e n a b l e 

any s u s p e c t , w h e t h e r an a r r e s t e d p e r s o n , to be g i v e n 

a d v i s e and to p r o t e c t t he i r r i g h t s . The p r o t e c t i o n is 

a g a i n s t i n c a u t i o u s or i g n o r a n c e sel f i n c r i m i n a t i o n . ! am 

s a t i s f i e d t ha t in t h e p r e s e n t case that a d v i s e and 

25 p r o t e c t i o n w a s d e n i e d to t h e m . In pa r t i cu l a r , it w a s 
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d e n i e d to a c c u s e d 2 who is rea l l y the s u b j e c t m a t t e r of 

th i s t r ia l -w i t h i n - a - t r i a l . 

I n s p e c t o r D i k i so mus t have known tha t t h e r e was 

a l awye r in cou r t w h e n the case w a s p o s t p o n e d . The 

5 case was p o s t p o n e d fo r f u r t h e r i n v e s t i g a t i o n and the 

a c c u s e d were a p p a r e n t l y r e p r e s e n t e d . 

I have no d i f f i c u l t y t h e r e f o r e in c o n c l u d i n g tha t 

the "pointing out" w h i c h t o o k p lace was c o n t r a r y to the 

c o n s t i t u t i o n a l r i gh t s to l ega l r e p r e s e n t a t i o n of the 

10 a c c u s e d . 

H o w e v e r , two q u e s t i o n s a r i se . The f i r s t is 

w h e t h e r or not such p o i n t i n g out w o u l d be a d m i s s i b l e in 

t e r m s of S e c t i o n 35 o f the C o n s t i t u t i o n and the s e c o n d 

is , w h e t h e r or not t h e r e a re any i m p l i c a t i o n s fo r such 

15 p o i n t i n g out by r e a s o n of the fac t tha t t ha t w h i c h was 

p o i n t e d out w a s rea l e v i d e n c e . 

Real e v i d e n c e : 

Tha t w h i c h w a s p o i n t e d out was a s tee l s a f e . In 

th i s p a r t i c u l a r case it w a s a ve ry d a m a g e d s tee l s a f e , it 

20 had c i ea r l y b e i n g d a m a g e d in o rder to e n a b l e c e r t a i n 

p e r s o n s to ga in a c c e s s to it who were u n a b l e to u t i l i se 

n o r m a l m e c h a n i s m s so to d o . 

The sa fe w a s b u r i e d u n d e r g r o u n d . A ho le had 

been d u g , it had b e e n p l a c e d in the g r o u n d and so i l 

25 s h u f f l e d back t h e r e u p o n . 
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I have a l r e a d y i n d i c a t e d tha t the c o n s t i t u t i o n a l 

p u r p o s e fo r e n s u r i n g tha t t he re is a r i gh t to l ega l 

r e p r e s e n t a t i o n to s u s p e c t s and a r r e s t e d and a c c u s e d 

p e r s o n s , is to p r o t e c t t hem a g a i n s t se l f i n c r i m i n a t i o n . 

5 W h e r e such se l f i n c r i m i n a t i o n is made u n a d v i s e d l y , out 

of i g n o r a n c e or a g a i n s t o n e ' s w i l l . 

The d i f f e r e n c e of c o u r s e , in r e l a t i o n to the s tee l 

s a f e , is tha t the o b j e c t ex i s t s w h e t h e r or not the a c c u s e d 

o p e n e d his m o u t h , it d o e s not requ i re the o p e n i n g of the 

10 mou th of t he a c c u s e d or any ac t i ve s e l f - i n c r i m i n a t i o n fo r 

the sa fe to e x i s t . T h e on iy q u e s t i o n fo r t h i s cou r t to 

d e c i d e is w h e t h e r t h e p o i n t i n g ou t , w h i c h led to the rea l 

e v i d e n c e , is an ac t of s e l f - i n c r i m i n a t i o n . 

THE V E R S I O N OF T H E A C C U S E D 

The a c c u s e d ' s own v e r s i o n may be rough l y 

s u m m a r i s e d as f o l l o w s : He was a s s a u l t e d , but he w a s 

not i n s t r u c t e d to do a n y t h i n g . S e c o n d l y , he was not 

asked to po in t a n y t h i n g ou t . T h i r d l y , he d id not po in t out 

a n y t h i n g . F o u r t h l y , I n s p e c t o r D ik iso to ld h im tha t the 

c o m m u n i t y had to ld t h e po l i ce tha t the sa fe w a s bur ied 

under a t r e e . 

A c c o r d i n g l y , t h e v e r s i o n of t he a c c u s e d is tha t 

t h e r e w a s no p o i n t i n g o u t . The ve rs ion of t he a c c u s e d is 

tha t the S o u t h A f r i c a n Po i i ce and i ts i n v e s t i g a t i o n 

a m o n g s t m e m b e r s of t h e c o m m u n i t y , m e a n s t h a t the sa fe 

15 

20 

25 
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w a s f o u n d i r r e s p e c t i v e of the p o i n t i n g ou t w h i c h the 

S o u t h A f r i c a n P o i i c e c l a i m e d took p i a c e , but w h i c h 

a c c u s e d 2 sa id d id not take p l ace . 

On the a c c u s e d ' s v e r s i o n a l o n e , t h e f i n d i n g of 

5 the sa fe and the m a n n e r in w h i c h , and the p l a c e w h e r e it 

was f o u n d , mus t be a d m i s s i b l e . On t h e a c c u s e d ' s 

v e r s i o n , th i s s a f e w a s f o u n d on 28 O c t o b e r b u r i e d unde r 

a t ree in the g a r d e n o f the home of a c c u s e d 2. 

L E G A L R E P R E S E N T A T I O N C O N T I N U E D 

10 A c c u s e d 2 d e n i e s tha t he had k n o w l e d g e of any 

po in t i ng ou t . 

I have no d o u b t t ha t a c c u s e d 2 d id i n d e e d po in t 

out the p lace w h e r e t h e sa fe had been b u r i e d . F i r s t l y , 

i n s p e c t o r D i k i so k n e w w h e r e the sa fe w a s , he d id not 

15 need a c c u s e d 2 to come w i th h im ai l t he way to 

K w a m h i a n g a . if I n s p e c t o r D ik i so knew e x a c t l y w h e r e on 

the p r e m i s e s t h e s a f e w a s to be e x c a v a t e d , he cou ld 

have set o f f w i t h o u t t h e a c c u s e d . T h i r d l y , t h e r e is been 

no a t t e m p t to lead e v i d e n c e as to w h a t the a c c u s e d sa id 

20 at the t ime of the p o i n t i n g out . It w o u l d of c o u r s e be 

i n a d m i s s i b l e , but the s h o w i n g of the sa fe is a d m i s s i b l e . 

The q u e s t i o n is w h e t h e r or no t th i s is 

u n c o n s t i t u t i o n a l l y o b t a i n e d e v i d e n c e and w h a t shou ld be 

done w i th it. 

25 W h e n one h a s rega rd to S e c t i o n 3 5 ( 5 ) of the 
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C o n s t i t u t i o n , one sees tha t the c o u r t has a d i s c r e t i o n to 

adm i t in to e v i d e n c e u n c o n s t i t u t i o n a l l y o b t a i n e d 

e v i d e n c e , t a k i n g in to a c c o u n t the f a i r n e s s of the t r i a l 

and the a d m i n i s t r a t i o n of j u s t i c e . 

5 I h a v e a l r e a d y sa id t ha t the r i gh t s of a c c u s e d 2 

w e r e v i o l a t e d b e c a u s e he d id not h a v e l ega l adv i ce w i t h 

r ega rd to the p o i n t i n g out . T h e r e is p r e j u d i c e a r i s i n g 

t he re f r o m . T h e r e is p r e j u d i c e t h a t n o - o n e is a v a i l a b l e 

to a d v i s e h im to keep his m o u t h shu t . T h e r e is n o - o n e 

10 who can a d v i s e h im n o t to r evea l a n y t h i n g . T h e r e is no -

one who can a d v i s e h im not to d i s c l o s e the k n o w l e d g e 

wh i ch he h a s . 

Of c o u r s e ai l th is p r e s u p p o s e s tha t t he re is 

p r e j u d i c e on ly to the gu i l t y and c e r t a i n l y not to the 

15 i n n o c e n t . The i n n o c e n t have n o t h i n g to h i d e . A l awye r 

adds v a l u e to e n s u r e the s i l e n c e of and to p r o t e c t 

s o m e o n e who is gu i l t y and has s o m e t h i n g to h ide . 

W h e n one m u s t c o n s i d e r the c r i t e r i o n r e l evan t to 

S e c t i o n 35 (5 ) of t he C o n s t i t u t i o n , o n e mus t have rega rd 

20 to f a i r n e s s . On the o n e hand the q u e s t i o n is wha t is f a i r 

to the a c c u s e d , and t h e a n s w e r to me is tha t on the 

o the r hand it is not u n f a i r or a b h o r r e n t tha t a gu i l t y or 

k n o w l e d g e a b l e p e r s o n shou ld revea l t he i r k n o w l e d g e . 

A g a i n , w i t h r e g a r d to S e c t i o n 3 5 ( 5 ) of the 

25 C o n s t i t u t i o n , w h e n o n e t akes in to a c c o u n t the c r i t e r i on 
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of the a d m i n i s t r a t i o n of j u s t i c e , one is m ind fu l t ha t on 

the e v i d e n c e b e f o r e me, the i n f o r m a t i o n w h i c h is 

a v a i l a b l e and w h i c h led the S o u t h A f r i c a n Po l i ce to the 

f i n d i n g of the s a f e , d o e s not e m e r g e f r o m c i r c u m s t a n c e s 

5 w h i c h c o u r t have s a i d a re a b h o r r e n t in a c i v i l i s e d 

s o c i e t y . On the e v i d e n c e of the a c c u s e d h imse l f , t o r t u r e 

d id not r esu l t in the f i n d i n g of t he sa fe to the ex ten t tha t 

it is a l l e g e d , even t h o u g h it has n o t h i n g to do w i th the 

p o i n t i n g ou t ; t he S o u t h A f r i c a n P o l i c e have den ied s a m e . 

10 F u r t h e r m o r e , and a g a i n on the e v i d e n c e and v e r s i o n of 

the a c c u s e d , th i s p o i n t i n g ou t d o e s not e m e r g e as a 

resu l t of d u r e s s and t h e r e a s o n w h y one has rega rd to 

t h e s e f a c t o r s such as d u r e s s and t o r t u r e , is not on l y 

b e c a u s e s u c h a c t i o n s a re a b h o r r e n t in a c i v i l i s e d 

15 s o c i e t y , but b e c a u s e a n y t h i n g w h i c h r e s u l t s the re f r om is 

n e c e s s a r i l y u n r e l i a b l e or p o s s i b l y u n t r u e . 

In the p r e s e n t c a s e , w h a t has been r e v e a l e d , as 

a resu l t o f t h i s e x p e d i t i o n to K w a m h i a n g a , is the rea l 

e v i d e n c e w h i c h I h a v e a l r e a d y r e f e r r e d to and real 

20 e v i d e n c e is to be d i s t i n g u i s h e d f r o m , fo r e x a m p l e , the 

o ra l e v i d e n c e or v e r b a l e v i d e n c e c o m i n g f rom the 

a m o u n t of a s u s p e c t . Rea l e v i d e n c e e x i s t s , no ma t te r 

w h a t is s a i d by a s u s p e c t . 

H a v i n g r e g a r d to the i s s u e s of f a i r n e s s and 

25 a d m i n i s t r a t i o n of j u s t i c e , I mus t c o n s i d e r not on ly the 
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p o s i t i o n of the a c c u s e d but a fso the i n t e r e s t s of t he 

v i c t i m and a lso the c o m m u n i t y at ta rge . T h e s e a re 

c o n s i d e r a t i o n s to w h i c h t h e C o n s t i t u t i o n a l Cou r t has 

c o m m i t t e d i t se l f , not l eas t in Key v Attorney General 

5 Provincial Division 1996 (4) SA 187 (CC) and in Shaik 

v Minister of Justice and Constitutional Development 

2004 (1) SACR 105 (CC). In bo th t h o s e c a s e s the c o u r t 

d i s c u s s e d the q u e s t i o n of f a i r n e s s , p o i n t e d out t h a t 

t h e r e is a t e n s i o n v e r y o f t en b e t w e e n the r i gh t s of a 

10 s u s p e c t s and the r i g h t s of t he c o m m u n i t y at l a rge and 

that one mus t not e l e v a t e f a i r n e s s to a s u s p e c t or an 

a c c u s e d in such a m a n n e r t ha t the c o m m u n i t y at l a r g e 

l oses f a i t h in the c r i m i n a l j u s t i c e p r o c e s s . 

C o n c l u s i o n : 

15 A c c u s e d 2 's v e r s i o n w a s he p o i n t e d out 

a b s o l u t e l y n o t h i n g . H e d id n o t h i n g of a s s i s t a n c e to the 

S o u t h A f r i c a n P o l i c e ; they d id not n e e d ' h i m , b e c a u s e 

they a l r e a d y knew t h a t the sa fe was bu r i ed on h is 

p r o p e r t y . N o t w i t h s t a n d i n g th i s v e r s i o n , I am s a t i s f i e d 

20 tha t he not on l y p o i n t e d out the p lace but i d e n t i f i e d and 

r e v e a l e d e x a c t l y w h e r e and how the sa fe w o u l d be 

e x c a v a t e d . 

I nso fa r as the a c c u s e d ' s v e r s i o n tha t he was not 

a d v i s e d of any r i g h t s , a n d tha t he does not s p e a k Z u l u , I 

25 have no d o u b t tha t he d o e s speak Z u l u . It is made c lea r 
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to me in th is cour t t ha t he s p e a k s Z u l u . I n s p e c t o r D i k i s o 

has made it c lea r t ha t he w a s ab le to c o m m u n i c a t e w i t h 

the a c c u s e d . In any e v e n t , a c c o r d i n g to the a c c u s e d , he 

d id not need to be a d v i s e d of any r i gh t s b e c a u s e he d id 

5 n o t h i n g w i t h o u t such r i g h t s . 

If of c o u r s e the a c c u s e d 2 had not p o i n t e d out 

the sa fe in the g r o u n d s of a c c u s e d 2 's h o m e , the o n l y 

m a n n e r in w h i c h the sa fe cou ld have been f o u n d w a s to 

p e r h a p s b r ing in m e t a l d e t e c t o r s , dogs and d ig fo r 40 

10 d a y s and 40 n i g h t s in o r d e r to s e a r c h the e n t i r e 

p r e m i s e s . A f t e r a l l , i t was t h e r e to be f o u n d . H o w e v e r , 

on the s t a t e ' s v e r s i o n , d r a m a t i c s t eps such as u t i l i s i n g a 

b u l l d o z e r and b r i n g i n g in an e n t i r e p l a toon of S o u t h 

A f r i c a n In fan t r y w a s not r e q u i r e d . D ik i so and M a k u r a 

15 and the a c c u s e d w e r e s u f f i c i e n t to d ig up the s a f e . One 

ho le on ly needed to be dug and it w a s in the r igh t p l a c e . 

A c c o r d i n g l y , on the s t a t e ' s v e r s i o n , it c o u l d on l y 

h a v e been the a c c u s e d who p o i n t e d out the p l a c e m e n t of 

t he s a f e . 

20 On the a c c u s e d ' s v e r s i o n , s ince he p o i n t e d out 

n o t h i n g , the p o i n t i n g o u t cou ld not have been as a r e s u l t 

of any d u r e s s or a n y t h i n g e l s e . 

It was for t h e s e r e a s o n s tha t I made an o r d e r 

t ha t it was to be a d m i t t e d in to e v i d e n c e , tha t a c c u s e d 2 

25 d i r e c t e d the Sou th A f r i c a n Po l i ce to his h o m e , p o i n t e d 
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out to t hem a spo t in the g r o u n d w h e r e a sa fe had been 

bu r i ed wh i ch r e s u l t e d in r e v e l a t i o n of t he s a f e . It w a s to 

be a d m i t t e d in to e v i d e n c e tha t a l l th is had b e e n d o n e to 

the Sou th A f r i c a n P o l i c e . It w a s to be a d m i t t e d in to 

5 e v i d e n c e tha t the sa fe had been h i d d e n and c o n c e a l e d in 

the g r o u n d nex t to the h o m e of a c c u s e d 2. 

S A F E - E X H I B I T G C O N T I N U E D 

The e v i d e n c e b e f o r e me w a s tha t t h e s t e e l sa fe 

w h i c h was f o u n d , b u r i e d in the g r o u n d or a d j a c e n t to the 

10 home of a c c u s e d 2, had b e e n d e s t r o y e d . The e v i d e n c e 

of Mr C o e t z e e w a s t h a t the k e y p a d to the sa fe had been 

r e m o v e d . A c c o r d i n g l y he cou ld not t es t t h e k e y p a d to 

see if it was h is s a f e . At mos t , he cou ld say t ha t it was 

"the same type," and "similar" to the sa fe w h i c h had 

15 been s to len f r om h is h o u s e . 

I mus t no te t ha t a c c u s e d 2 has g i v e n no 

e x p l a n a t i o n o f f why a b r o k e n sa fe or a sa fe of any 

d e s c r i p t i o n w a s bu r i ed in t h e g a r d e n of h is h o m e . 

I can on ly bu t c o n c l u d e tha t th i s s a f e is i n d e e d 

20 c o n n e c t e d w i th the r o b b e r y of 18 May and tha t a c c u s e d 

2 knew of, or w a s p a r t y to the r obbe ry and a c c u s e d 2 

knew of, or w a s pa r t y to the o p e n i n g of the s a f e , and 

tha t a c c u s e d 2 knew t h a t the sa fe needed to be h i d d e n . 

THE PINK W A T C H 

25 On 20 O c t o b e r 2 0 0 9 , a c c u s e d 1 w a s a r r e s t e d 
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back at wo rk at t h e p r e m i s e s w h e r e the r o b b e r y and 

murde r had t a k e n p l a c e . 

The e v i d e n c e w h i c h f o l l o w s is p r o b a b l y the 

g r e a t e s t e x a m p l e of i n c o m p e t e n c e and s t u p i d i t y t ha t ! 

5 have hea rd in the 15 y e a r s tha t I have b e e n a J u d g e in 

th is cou r t . 

On tha t day t h e e v i d e n c e is t ha t a c c u s e d 1 was 

f o u n d in p o s s e s s i o n of a wa tch of ve ry p a r t i c u l a r 

i d e n t i f i c a t i o n . 

10 The w a t c h in q u e s t i o n was d e s c r i b e d by Mr 

C o e t z e e as a w a t c h used by his w i fe fo r c y c l i n g , it was 

a hear t ra te m o n i t o r and it was p ink in co fou r . Mr 

C o e t z e e sa id tha t t h i s w a t c h was u s u a l l y kept in the 

s a f e . 

15 I know th i s t y p e of w a t c h , or at l eas t I know 

hear t ra te m o n i t o r s p r o d u c e d by Po la r , they are 

e x p e n s i v e and I can u n d e r s t a n d tha t th i s one w a s kept in 

a sa fe . They are not u n u s u a l , but they are u n l i k e l y to be 

wo rn by p e r s o n s who h a v e no i n te res t in a n y t h i n g o the r 

20 t han the t i m e . T h e y a r e used as a s top w a t c h , t hey a re 

used for hear t ra te c a l c u l a t i o n , they a re used to 

d e t e r m i n e hear t r a tes o f a pe r i od of t ime as to a v e r a g e 

and at the m o m e n t . 

The e v i d e n c e tha t the a c c u s e d w a s in 

25 p o s s e s s i o n of th i s w a t c h is o v e r w h e l m i n g . I nspec to r 
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D ik i so g a v e e v i d e n c e tha t he a r r i v e d at the p r e m i s e s , 

asked Mr P ie t M a h l a n g u whe re w e r e the b u i l d e r s . He 

t hen f o u n d a c c u s e d 1 , T h o k o z a n i , and he r e c o g n i s e d a 

wr i s t w a t c h been w o r n on the w r i s t of a c c u s e d 1 . It w a s 

5 p ink in c o l o u r . A c c u s e d 1 made c e r t a i n a d m i s s i o n s 

wh i ch a re not a d m i s s i b l e in e v i d e n c e . 

W a r r a n t O f f i c e r M t h e m b u was w i t h I n s p e c t o r 

D i k i so . He g a v e e v i d e n c e tha t on f i n d i n g a c c u s e d 1 he 

saw the w a t c h in the p o s s e s s i o n of a c c u s e d 1 . He sa id 

10 the w a t c h w a s s t r a p p e d on to his a rm and W a r r a n t O f f i ce r 

M t h e m b u d e m o n s t r a t e d h is le f t a r m . 

Mr P ie t M a h l a n g u , b ro the r to a c c u s e d 1 , was in 

a very d i f f i c u l t p o s i t i o n . He c l e a r l y d id not w a n t to g ive 

e v i d e n c e . H o w e v e r , h is e v i d e n c e w a s tha t w h e n the 

15 Sou th A f r i c a n P o l i c e a r r i v e d , T h o k o z a n i w a s at the back 

of the h o u s e , h a v i n g g o n e the re to c h a n g e h is c l o t h e s . 

He sa id he saw tha t h is b ro the r T h o k o z a n i w a s w e a r i n g a 

w a t c h on h is le f t w r i s t . He did not r e m e m b e r the co lou r 

of the w a t c h but t h o u g h t it m igh t be g r e e n . Th i s was the 

20 f i r s t he , P ie t M a h l a n g u , had seen the w a t c h . He w a s 

a d a m a n t tha t it w a s f o u n d on the w r i s t of h is b ro the r . 

Mr C o e t z e e g a v e e v i d e n c e tha t w h e n the S o u t h 

A f r i c a n P o l i c e r e t u r n e d w i th a c c u s e d 1 , he w a s w e a r i n g 

his w i f e ' s w a t c h , it w a s on a c c u s e d 1's w r i s t and Mr 

25 C o e t z e e i d e n t i f i e d i t . 



SS25/2010-mb 28 JUDGMENT 
02-08-2011 

T h e r e w e r e ce r t a i n a d m i s s i o n s a p p a r e n t l y made 

by a c c u s e d 1 , e i t h e r to I nspec to r D i k i s o or to his b r o t h e r 

P ie t M a h l a n g u . I i n d i c a t e d tha t the t i m e , t ha t i n s o f a r as 

the a d m i s s i o n s or c o n f e s s i o n s made to Mr P ie t 

5 M a h l a n g u , I d id no t t h i nk t h a t t h e s e shou ld be 

a d m i s s i b l e in e v i d e n c e b e c a u s e t h e y w e r e made a f te r 

a p p r e h e n s i o n in the p r e s e n c e of the S o u t h A f r i c a n Po i i ce 

and w h e n a c c u s e d 1 w a s h a n d c u f f e d and in c u s t o d y . 

In the c o u r s e of c r o s s - e x a m i n a t i o n of t h e s e 

10 w i t n e s s e s , it w a s put to t hese w i t n e s s e s tha t the w a t c h 

was not f o u n d on the w r i s t of a c c u s e d 1 . If tha t i n d e e d 

is the s u g g e s t i o n , t h e n of c o u r s e the s u g g e s t i o n is t ha t 

the w r i s t w a t c h w a s p l a n t e d in h is p o s s e s s i o n or p l a c e d 

on his a rm by one of the p o l i c e m a n . I f i nd th i s h igh l y 

15 i m p r o b a b l e . F i r s t l y , t h e po l i ce w o u l d h a v e had to f o u n d 

the w a t c h in the p o s s e s s i o n of t he rea l r o b b e r s . T h e y 

w o u l d have had to h a v e made a d e c i s i o n to i n c r i m i n a t e 

a c c u s e d 1 and Jet the real r obbe r be r e l e a s e d f rom th i s 

i n c r i m i n a t i n g e v i d e n c e . S e c o n d l y , t he po l i ce w o u l d have 

20 had to have been in c a h o o t s or in a c o n s p i r a c y w i th bo th 

Mr C o e t z e e and Mr M a h l a n g u b e c a u s e t hey w o u l d h a v e 

al l have had to h a v e ag reed to c o n c o c t th i s f ake or 

m a d e - u p l y i ng s t o r y . 

In r e s p e c t of t h i s d e n i a l t ha t a c c u s e d 1 was in 

25 p o s s e s s i o n of t he w a t c h , I mus t no te t ha t th i s was on l y 



SS25/2010-mb 29 JUDGMENT 
02-08-2011 

put in c r o s s - e x a m i n a t i o n and a c c u s e d 1 d id not g i ve 

e v i d e n c e . 

T h e r e may be i n d e e d be c e r t a i n d i s c r e p a n c i e s 

as to e x a c t l y w h e r e e v e r y b o d y w a s s i t u a t e d , at the back 

5 or the f r on t or the s i d e of t he h o u s e w h e n the w a t c h f i r s t 

c a m e to the l ight of d a y , w h e t h e r t h e w a t c h was on the 

lef t or the r igh t w r i s t , but t h e y r e a l l y add up to no th ing at 

a l l . The i s sue is p o s s e s s i o n of t he w a t c h . I f i nd tha t the 

a c c u s e d w a s in p o s s e s s i o n of t he w a t c h on tha t day . 

10 The i n f e r e n c e can on l y be to l ink the a c c u s e d 

ve ry d i r e c t l y w i t h the r o b b e r y on 18 May . Tha t w a t c h 

w a s l o c k e d in a s a f e . The sa fe w a s s u b s e q u e n t l y f o u n d , 

h a v i n g b e e n b r o k e n o p e n . S o m e o n e r e m o v e d i tems f r om 

tha t sa fe and d i s t r i b u t e d them e i t h e r to the robbe rs or to 

15 t h i r d p a r t i e s and fo r s a l e or o t h e r w i s e . 

A c c u s e d 1 , a s I h a v e a l r e a d y po in ted out , had 

been w o r k i n g at th is p r o p e r t y p r io r to the robbe ry and 

m u r d e r . He is a l r e a d y been l i n k e d g e o g r a p h i c a l l y and 

p h y s i c a l l y . He is n o w l i nked by m e a n s of the spo i l s of 

20 the r o b b e r y . 

P O I N T I N G OUT BY A C C U S E D 1 - E X H I B I T S Q AND R 

A c c u s e d 1 w a s t a k e n to p e r f o r m , wha t is known 

in S o u t h A f r i c a n Law a s a " p o i n t i n g ou t " e x e r c i s e . Such 

e x e r c i s e s h a v e a b s o l u t e l y no e v i d e n t i a l v a l u e . A l l t hey 

25 show to the cou r t is p h o t o g r a p h s of a pe rson w a g g l i n g 
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t he i r f o r e f i n g e r up and d o w n in the d i r e c t i o n of 

s o m e t h i n g w h i c h may , or may no t , be i n t e r e s t i n g . In t h e 

p r e s e n t case t hey h a v e p a r t i c u l a r l y no v a i u e , b e c a u s e 

e v e n if the p o i n t i n g out o p e r a t i o n s h o w s a n y t h i n g , it 

5 s h o w s wha t one w o u l d e x p e c t the a c c u s e d to k n o w 

a n y w a y , n a m e l y the p l a c e w h e r e he w o r k e d . 

The p o i n t i n g ou t e x e r c i s e is c o n t a i n e d in the 

p h o t o g r a p h s c o n s t i t u t i n g E x h i b i t " G " . 

Of c o u r s e , t h e p u r p o s e of the p o i n t i n g out 

10 e x e r c i s e is not the w a g g l i n g of the f o r e f i n g e r , but the 

w a g g l i n g of the t o n g u e . It is a l w a y s hoped tha t in the 

c o u r s e of a p o i n t i n g ou t e x e r c i s e a suspec t w i l l say 

c e r t a i n t h i n g s w h i c h w i l l be r e c o r d e d by the p o i n t i n g ou t 

o f f i ce r and tha t t h e y w i l l add up to a d m i s s i o n s or 

15 h o p e f u l l y even a c o n f e s s i o n . Tha t was i n d e e d the 

s i t u a t i o n in th is c a s e . 

I have a d m i t t e d in to e v i d e n c e Exh ib i t "R" w h i c h 

are t h e n o t e s w h i c h a c c o m p a n y the p o i n t i n g out e x e r c i s e 

and w h i c h c o n s t i t u t e a c o n f e s s i o n . I handed d o w n my 

20 ru l i ng t ha t the w r i t t e n c o n f e s s i o n f o u n d in Exh ib i t "S " to 

C a p t a i n M a g o a i was a d m i s s i b l e in e v i d e n c e and t h e 

p o i n t i n g out p h o t o g r a p h s c o n t a i n e d in Exh ib i t " Q " , 

a c c o m p a n y i n g the c o n f e s s i o n or vice versa to C a p t a i n 

W h i t f o r d w a s a d m i s s i b l e in e v i d e n c e . 

25 I mus t now g i v e my r e a s o n s for such r u l i n g . 
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J U D G M E N T ON A D M I S S I B I L I T Y OF EXHIBITS Q, R A N D S 

A t r i a l - w i t h i n - a - t r ia l was held in o r d e r to 

d e t e r m i n e the a d m i s s i b i l i t y of a p o i n t i n g ou t e x e r c i s e 

and c o n f e s s i o n made at 10 :39 on 21 O c t o b e r to C a p t a i n 

5 W h i t f o r d . A t r i a l - w i t h i n - a - t r i a l w a s he ld to d e t e r m i n e t h e 

a d m i s s i b i l i t y of a c o n f e s s i o n made to C a p t a i n M a g o a i at 

12 :50 on 12 Oc tobe r . 

Qu i te c l e a r l y , s i nce t h e s e p o i n t i n g o u t s and 

c o n f e s s i o n s w e r e m a d e on the same day , it is 

10 a p p r o p r i a t e to make a d e c i s i o n and hand d o w n r e a s o n s 

in r e s p e c t of a l l t h r e e at the s a m e t i m e . 

T h r e e i s s u e s need to be d e c i d e d in r e s p e c t of 

t h e a d m i s s i b i l i t y of t h e s e d o c u m e n t s . In r e s p e c t of a i l of 

t h e m the onus is upon the s ta te to p r o v e the 

15 a d m i s s i b i l i t y t he reo f . 

W h o is the a u t h o r : 

The q u e s t i o n o f a u t h o r s h i p a rose b e c a u s e u n d e r 

c r o s s - e x a m i n a t i o n t h e a c c u s e d ra ised a new v e r s i o n 

w h i c h had not a p p e a r e d w h e n the v a r i o u s s t a te 

20 w i t n e s s e s gave e v i d e n c e to the e f fec t tha t he w a s not 

the a u t h o r of tha t w h i c h w a s sa id w r i t t e n . 

The v e r s i o n o f the a c c u s e d was tha t the t hen 

W a r r a n t Of f i ce r D i k i so w r o t e out a d o c u m e n t in E n g l i s h . 

The a c c u s e d says t h a t he read t h i s d o c u m e n t and t h e n 

25 r e p e a t e d it to C a p t a i n W h i t f o r d du r i ng the p o i n t i n g out 
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e x e r c i s e and C a p t a i n M a g o a i abou t two h o u r s l a t e r . 

In the c o u r s e of h is c r o s s - e x a m i n a t i o n the 

a c c u s e d was t a k e n t h r o u g h tha t d o c u m e n t b e c a u s e he 

had ra i sed the q u e s t i o n of t he c o n t e n t s t h e r e o f and he 

5 was q u e s t i o n e d at l e n g t h t h e r e o n . 

I w a s s a t i s f i e d as a resu l t of such q u e s t i o n i n g 

tha t the a c c u s e d w a s not r e g u r g i t a t i n g one d o c u m e n t 

b e c a u s e t h e s e two s e p a r a t e s t a t e m e n t s d i f f e r e d 

c o n s i d e r a b l y . I w a s s a t i s f i e d tha t the c o n t e n t s of the 

10 d o c u m e n t s s h o w e d the make r t h e r e o f to be qu i te 

e m o t i o n a l and t h e r e w a s a fa i r a m o u n t of e x c u l p a t o r y 

s t a t e m e n t c o n t a i n e d t h e r e i n . I was a lso i n t e r e s t e d to 

no te tha t the c o n t e n t s d id not i m p l i c a t e o t h e r p e r s o n s by 

n a m e . 

15 A c c o r d i n g l y I w a s ve ry c o m f o r t a b l e in r e j e c t i n g 

the ve r s i on of t he a c c u s e d . The r e a s o n s are ve ry s i m p l e . 

How w o u l d the a c c u s e d p o s s i b l y read a d o c u m e n t w r i t t e n 

by D ik i so in E n g l i s h ? If t h i s was his en t i r e k n o w l e d g e of 

the e v e n t s , why w o u l d he g ive two d i f f e r e n t v e r s i o n s 

20 based on the one s t a t e m e n t ? If D ik i so w a s a t t e m p t i n g to 

i m p l i c a t e the a c c u s e d and c o n c o c t s o m e t h i n g a g a i n s t the 

a c c u s e d , then why a r e the s t a t e m e n t s so e x c u l p a t o r y 

b l a m i n g o the r p e o p l e ? 

A c c o r d i n g l y , ! w a s sa t i s f i ed tha t t h e a c c u s e d 

25 w a s the au tho r of th i s d o c u m e n t . 
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C o n s t i t u t i o n a l r i g h t s : 

Both po l i ce o f f i c e r s , D ik i so and M t h e m b u 

d e s c r i b e d the a r r e s t . Bo th of t h e m d e s c r i b e d tha t they 

had w a r n e d the a c c u s e d of his c o n s t i t u t i o n a l r i gh t . 

5 C a p t a i n M a g o a i and C a p t a i n W h i t f o r d c o m p l e t e d the 

f o r m s , E x h i b i t s "Q , R and S," s e t t i n g out a s e r i e s of 

q u e s t i o n s and a n s w e r s p e r t a i n i n g to c o n s t i t u t i o n a l 

r i g h t s . 

On the f a c e of it, eve ry e f fo r t w a s made to wa rn 

10 the a c c u s e d of t he i r c o n s t i t u t i o n a l r i g h t s . 

I am s a t i s f i e d tha t t he re may in the h y s t e r i a or 

e x c i t e m e n t or s p e e d o f a r r e s t s be m o m e n t s w h e r e po l i ce 

o f f i ce rs f a i l ed to do the i r du ty and I can c e r t a i n l y 

u n d e r s t a n d tha t in t h e speed and e x c i t e m e n t of an 

15 a r res t , an a c c u s e d p e r s o n does not hear t he i r r i gh t s or 

does not u n d e r s t a n d t h e m . T h e r e f o r e it is en t i r e l y 

p o s s i b l e t h a t w h e n W a r r a n t O f f i ce r D i k i so i n f o r m s the 

a c c u s e d of h is r i g h t s , t h e y w e r e not c l e a r l y e x p l a i n e d or 

the a c c u s e d d id not h e a r or u n d e r s t a n d . 

20 H o w e v e r , t h e r e is the e v i d e n c e of W a r r a n t 

Of f i ce r M t h e m b u , t h e r i gh t s were e x p l a i n e d to the 

a c c u s e d at N o r k e m P a r k . The re w a s not the same 

e x c i t e m e n t , t he s i t u a t i o n was ca lmer , the s i t u a t i o n was 

s t a b l e . 

25 At the t i m e t h a t the a c c u s e d met w i t h Cap ta in 
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W h i t f o r d and C a p t a i n M a g o a i , t he s i t u a t i o n w a s ve ry 

c a l m . T h e r e w a s no h u r r y . Each d o c u m e n t f r om w h i c h 

C a p t a i n W h i t f o r d and C a p t a i n M a g o a i w o r k e d c o n t a i n e d 

the r e l e v a n t q u e s t i o n s to w h i c h a n s w e r s w e r e g i v e n . 

5 T h e r e i s , to my m i n d , no r e a s o n w h y e i t he r C a p t a i n 

W h i t f o r d or C a p t a i n M a g o a i w o u l d go to the t r o u b l e of 

f i l l i ng out a n s w e r s to c e r t a i n q u e s t i o n s w i t h o u t a c t u a l l y 

pu t t i ng the q u e s t i o n s t h e m s e l v e s . 

If one has r e g a r d to Exh ib i t "R" , w h i c h is the 

10 d o c u m e n t f i l l e d in by C a p t a i n W h i t f o r d e a r l i e r on the day 

in q u e s t i o n , 21 O c t o b e r , one sees tha t t h e r e is a 

c o n s i d e r a b l e a m o u n t of i n f o r m a t i o n i n c l u d e d in the 

d o c u m e n t . I need o n l y to , for i n s t a n c e , q u e s t i o n 7 wh i ch 

was put to h i m , a c c u s e d 1 was a s k e d if he w a n t e d to s t i l l 

15 po in t ou t the s c e n e and his a n s w e r w a s , "I am p r e p a r e d . 

I am j u s t a f r a i d of t he pe rson by the h o u s e w h e r e I am 

go ing to s h o w . " A n d o n e sees th i s f o l l o w e d t h r o u g h la te r 

on w h e r e C a p t a i n W h i t f o r d t a k e s s t eps to e n s u r e tha t 

peop le w e r e r e m o v e d f rom the h o u s e be fo re the 

20 i n s p e c t i o n and p o i n t i n g out took p l a c e . T h e r e a re o the r 

e x a m p l e s but I do not need to go in to t h e m . Q u e s t i o n s 

were read and a n s w e r s were i n d e e d g i v e n . Based on 

tha t f o r m , E x h i b i t "R" it is c lea r t ha t a c c u s e d 1 was 

i n fo rmed of h is r i gh t to rema in s i l e n t , the r ight to 

25 c o n s u l t a t i o n , the r i gh t not to be c o m p e l l e d to make a 
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c o n f e s s i o n . 

A s im i l a r p o s i t i o n a p p l i e s in r e s p e c t of E x h i b i t 

" S " w h i c h is the s t a t e m e n t made s o m e two hours la te r to 

C a p t a i n M a g o a i . A g a i n a s e r i e s of q u e s t i o n s a re to be 

5 f o u n d on the f o r m and a n u m b e r of a n s w e r s a re g i v e n , 

i n t e r e s t i n g l y , the a c c u s e d fe l t s u f f i c i e n t l y c o n f i d e n t to 

r e s p o n d tha t he had been a s s a u l t e d by the po l i ce but 

tha t he had not been i n f l u e n c e d to m a k e a s t a t e m e n t . 

On the e v i d e n c e b e f o r e m e , I am s a t i s f i e d t h a t 

10 the a c c u s e d w a s w a r n e d of h is c o n s t i t u t i o n a l r i g h t s . He 

says tha t he was no t . If he is c o r r e c t , t hen a very t ime 

w a s t i n g c h a r a d e w a s u n d e r g o n e . It is d i f f i c u l t to 

c o n c e i v e why one w o u l d go t h r o u g h such c h a r a d e 

b e c a u s e one does not need to c o n d u c t such a c h a r a d e 

15 and f i l l ou t such d e t a i l e d a n s w e r s in o r d e r to c o m p l e t e 

t h e s e d o c u m e n t s , E x h i b i t "R and S." 

A s s a u l t / d u r e s s : 

T h e onus is on the s ta te to p rove tha t t h e s e 

s t a t e m e n t s made by t h e a c c u s e d w e r e m a d e f r e e l y and 

20 v o l u n t a r i l y and w i t h o u t be ing sub jec t to u n d u e i n f l u e n c e . 

For th is p u r p o s e the s t a t e led the e v i d e n c e of a n u m b e r 

of w i t n e s s e s , I n s p e c t o r D i k i so , W a r r a n t O f f i ce r M t h e m b u , 

Mr C o e t z e e , Mr M a h l a n g u , Mr K g o m o and M a s e n y a . 

The a c c u s e d was a r r e s t e d at the house in 

25 K e m p t o n Pa rk . He w a s p l aced on the g r o u n d and c u f f e d . 
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In the c o u r s e of t he t r i a i - w i t h i n - a - t r i a l it w a s not 

put to w i t n e s s e s tha t he had b e e n a s s a u l t e d at the t ime 

of the a r r e s t , but w h e n he w a s g i v i n g e v i d e n c e and 

u n d e r c r o s s - e x a m i n a t i o n , on l y t h e n d i d it e m e r g e fo r the 

5 f i r s t t ime tha t he sa id he had been k i c k e d . 

f f i nd th is h i g h l y i m p r o b a b l e . It was a pub l i c 

p l a c e , t h e r e were c i v i l i a n w i t n e s s e s and more 

p a r t i c u l a r l y h is own b r o t h e r w a s p r e s e n t . 

At No rkem Park w h e r e the a c c u s e d w a s t a k e n 

10 a f te r his a r r e s t , the e v i d e n c e of t h e S o u t h A f r i c a n Po l i ce 

was tha t t h e r e were no a s s a u l t s . 

The a c c u s e d h o w e v e r sa id tha t he w a s 

a s s a u l t e d . The d i f f i c u l t y i s , t h e r e w a s no c la r i t y as to 

w h e n and by w h o m a n d w h e r e he w a s a s s a u l t e d . Th i s 

15 w a s not p r e s e n t e d in a c o n s i s t e n t f a s h i o n . 

in the cou rse o f t he s t a t e ' s c a s e , the a s s a u l t s as 

s u b s e q u e n t l y d e s c r i b e d by the a c c u s e d , were not put to 

the v a r i o u s w i t n e s s e s . For i n s t a n c e , the a s s a u l t s w e r e 

not put to the f e m a l e po i i ce o f f i c e r M o n y a n e . For 

20 i n s t a n c e , he d id not p u t tha t he w a s k i c k e d on the sh ins 

to the po l i ce w i t n e s s e s . The s ta te h o w e v e r e n d e a v o u r e d 

to d i s c h a r g e i ts onus by p r e s e n t i n g e v i d e n c e of the 

cha in of a c t i o n in t h a t m o r n i n g w i t h o u t be ing p r o v i d e d 

w i th p r o p e r i n f o r m a t i o n or a v e r m e n t s as to wha t the 

25 a c c u s e d sa id had h a p p e n e d . 
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To bo th C a p t a i n W h i t f o r d and C a p t a i n M a g o a i , 

the a c c u s e d sa id he had b e e n a s s a u l t e d . 

In his i n f o r m a t i o n to t h e two c a p t a i n s the 

a c c u s e d was not c o n s i s t e n t as to w h e n and w h e r e he 

5 was a s s a u l t e d . To C a p t a i n W h i t f o r d he sa id he had 

been a s s a u l t e d at N o r k e m Park po l i ce s t a t i o n . To 

C a p t a i n M a g o a i he s a i d he had b e e n a s s a u l t e d at t he 

t ime of his a r res t . 

Bo th c a p t a i n s w r o t e d o w n tha t the a c c u s e d sa id 

10 he had been a s s a u l t e d , but bo th s p e c i f i c a l l y a d d e d in 

c o m m e n t f r om the a c c u s e d . To q u o t e f r om tha t w h i c h 

w a s w r i t t e n by C a p t a i n W h i t f o r d . . . ( n o , I mus t r e t u rn to 

the b e g i n n i n g of th i s s u b s e c t i o n , no , not the w h o l e sub 

s e c t i o n . . . ) 

15 In the a c c u s e d ' s c r o s s - e x a m i n a t i o n of the s t a te 

w i t n e s s e s it w a s n o t put in d e t a i l to t h o s e s ta te 

w i t n e s s e s the a v e r m e n t s u p o n w h i c h the a c c u s e d b a s e d 

his c h a l l e n g e to the a d m i s s i b i l i t y of t hese s t a t e m e n t s . 

For i n s t a n c e , the a s s a u l t s w e r e not put to f e m a l e po l i ce 

20 o f f i ce r M o n y a n e and i t w a s not put to the w i t n e s s e s tha t 

he had been k i cked on his s h i n s . 

To bo th C a p t a i n W h i t f o r d and C a p t a i n M a g o a i 

the a c c u s e d sa id tha t he had b e e n a s s a u l t e d . Th i s w a s 

r e c o r d e d . 

25 H o w e v e r , t he p l a c e and t ime of the a s s a u l t 
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d i f f e r e d in wha t he sa id to bo th c a p t a i n s . In the f i r s t 

s t a t e m e n t to C a p t a i n W h i t f o r d he says t ha t he s u s t a i n e d 

i n j u r i e s w h e n he w a s a r r e s t e d and he r e f e r r e d to h is 

s h i n s . To C a p t a i n M a g o a i , he s ta ted tha t he w a s 

5 a s s a u l t e d by the p o l i c e at N o r k e m Park . 

C a p t a i n W h i t f o r d t o o k s e r i o u s l y the c o m p l a i n t 

a b o u t the i n j u r i es to the s h i n s . He o b s e r v e d a b r a s i o n s 

on the sh ins and p h o t o g r a p h s w e r e t a k e n . T h e s e 

e m e r g e d at p h o t o g r a p h Q 7 . 

10 I was c o n c e r n e d a b o u t t h e s e i n ju r i es and Doc to r 

M o e n g w a s ca l l ed to g i ve e v i d e n c e , o b v i o u s l y he w a s 

c o n f r o n t e d on ly w i t h t h e p h o t o g r a p h s but he w a s ab le to 

p r e s e n t a m e d i c a l o p i n i o n b a s e d on t hose p h o t o g r a p h s . 

He f o u n d a d i s t i n c t i o n b e t w e e n the a b r a s i o n s to be seen 

15 on bo th the lef t and t h e r i gh t l e g . He d e s c r i b e d tha t the 

le f t leg g i v e s the i m p r e s s i o n of s w e l l i n g and r e d d e n i n g , 

w h e r e as the r igh t l eg l o o k e d dry and sca l y . < His v i e w 

w a s tha t the in ju ry to the r i gh t leg was o lde r , w h e r e a s 

tha t on the lef t leg w a s more r ecen t . The i n ju ry to the 

20 r i gh t leg w o u l d be at l e a s t t h r e e days old wh i l e the in ju ry 

to the lef t leg was m o r e r e c e n t , p e r h a p s less t h a n a day . 

W h a t w a s i n t e r e s t i n g in r esponse to the 

a v e r m e n t of t he a s s a u l t s w a s t h a t to Cap ta in M a g o a i , t he 

a c c u s e d s ta ted tha t t h e a s s a u l t s have not i n f l u e n c e d him 

25 to m a k e a s t a t e m e n t . 
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The d i f f i c u l t y of c o u r s e is tha t it w o u l d a p p e a r 

t ha t it is p o s s i b l e t ha t the a c c u s e d s u s t a i n e d an i n j u r y 

as r e c e n t l y as the day of h is a r r e s t , b e c a u s e t h i s is 

c o n f i r m e d by the p h o t o g r a p h t a k e n by C a p t a i n W h i t f o r d 

5 and Doc to r M o e n g ' s e v i d e n c e . F u r t h e r m o r e , the a c c u s e d 

has been c o n s i s t e n t in h is s t a t e m e n t s to bo th C a p t a i n s 

W h i t f o r d and M a g o a i t ha t t he re w a s an a s s a u l t , a l t h o u g h 

not c o n s i s t e n t as to w h e n and w h e r e . 

The fac t tha t the a c c u s e d says tha t the a s s a u l t 

10 d id not cause h i m , or i n f l u e n c e h im to m a k e a s t a t e m e n t , 

is a l w a y s p r o b l e m a t i c . The p rob lem is ve ry s i m p l e . He 

r e m a i n s in the c u s t o d y of the S o u t h A f r i c a n P o l i c e . It is 

s o m e t i m e s d i f f i cu l t to d i s t i n g u i s h b e t w e e n a r r e s t i n g 

o f f i c e r s , d e t a i n i n g o f f i c e r s and t h o s e who are t a k i n g 

15 s t a t e m e n t s . 

The e v i d e n c e of a c c u s e d 1 w a s in e s s e n c e tha t 

he had been s l a p p e d and k i c k e d . W h a t w a s put to 

D i k i so and M t h e m b u w a s tha t he w a s a s s a u l t e d at 

N o r k e m Park , unde r a t a b l e , and tha t a p la in c l o t h e s 

20 w o m a n had k i cked h i m . In his e v i d e n c e in ch i e f , t h i s 

w a s not his v e r s i o n . T h e n under c r o s s - e x a m i n a t i o n he 

sa id D ik i so s l a p p e d h im and put a gun to his e y e , but 

t ha t M t h e m b u did not a s s a u l t h im and tha t the f e m a l e 

po l i ce o f f i ce r had k i c k e d him la ter . In s h o r t , on the 

25 t h r e e s e p a r a t e o c c a s i o n s tha t a ve r s i on w a s put , n a m e l y 
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the c r o s s - e x a m i n a t i o n of t he w i t n e s s e s , the e v i d e n c e in 

ch ie f and in c r o s s - e x a m i n a t i o n , h is e v i d e n c e was 

i n c o n s i s t e n t and c o n t r a d i c t o r y . 

At the end of the day the a c c u s e d ' s v e r s i o n is 

5 d i f f i cu l t to p lace any r e l i a n c e u p o n . His v e r s i o n c h a n g e s 

and it is c e r t a i n l y no t r e l i a b l e . The on ly t h i n g w h i c h in 

any way s u p p o r t s h i m , is tha t of the i n j u r i e s on h is l egs , 

one is more recen t t h a n the o the r . 

The fac t t ha t he has an i n ju ry on b o t h l egs and 

10 tha t one is at l eas t t h r e e days o l d , i .e. w e l l b e f o r e his 

a r r es t , a l l ows fo r the p o s s i b i l i t y tha t the o t h e r i n j u ry has 

no th ing to do w i t h h is a r r e s t . 

C o n c l u s i o n : 

It is for t h e s e r e a s o n s , f i r s t l y tha t I am sa t i s f i ed 

15 tha t c o n s t i t u t i o n a l r i g h t s w e r e a d v i s e d to t h e a c c u s e d . 

S e c o n d l y , he w a s not a s s a u l t e d at t he t ime of h is a r res t . 

Th i r d l y , tha t there* is no c r e d i b l e v e r s i o n as to any 

assau l t at N o r k e m P a r k . F o u r t h l y , tha t he w a s c lea r l y 

a d v i s e d of his r i gh t s a n d f i f t h l y , tha t he is c e r t a i n l y the 

20 au tho r of bo th d i f f e r e n t s t a t e m e n t s . I m a d e the ru l ing 

w h i c h I have a l r e a d y d e s c r i b e d tha t I a d m i t t e d into 

e v i d e n c e , bo th d o c u m e n t s are and is. 

E X H I B I T R 

Exh ib i t R c o n s i s t s of a se r i es of s t a t e m e n t s 

25 made by a c c u s e d 1 t o C a p t a i n W h i t f o r d as they were 
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t r a v e l l i n g to the s c e n e of the r o b b e r y and m u r d e r and 

wh i l s t t hey w e r e at t he house w h e r e the r o b b e r y and 

m u r d e r w e r e c o m m i t t e d . The no tes i n d i c a t e tha t ce r ta in 

c o n t e m p o r a n e o u s p h o t o g r a p h s w e r e t a k e n at t h e t ime 

that t h e s e s t a t e m e n t s w e r e m a d e , a l t e r n a t i v e l y tha t the 

s t a t e m e n t s w e r e m a d e c o n t e m p o r a n e o u s l y w i t h the 

p h o t o g r a p h s . Each p a g e of the h a n d w r i t t e n no tes is 

s i gned by the a c c u s e d . I am r e a d i n g o n l y t ha t wh ich 

was sa id w h i l s t t he a c c u s e d and C a p t a i n W h i t f o r d and 

the p h o t o g r a p h e r w e r e i ns i de the h o u s e . 

"This is the house, we entered through the other 

side, we exited at front door, we entered here, 

the door was open because someone was inside. 

The woman was standing here. We took the 

woman and let her sleep here and started 

beating her here. The safe was here. I once 

saw it before, so I knew it was here. The 

baskets were not here but the safe was right 

here. We took the whole safe. Where I was 

pointing where the lady was sleeping, and we 

were beating her, is where we killed her. We 

only used the golf stick to beat the woman. 

When we left she was still breathing. We took 

the safe and we took clothes from this wardrobe. 

When we were going up and down the lady was 
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still sleeping. We just jumped her. We took the 

caps from here, hanging on wall. When we went 

out, we went out using this door. When we 

entered here we called the woman to open for 

us. She knows us so we had no problem. When 

we left we had the remote which we then threw 

away. 

We were three when we were coming to rob this 

place. Bach one got R4400-00. We did not take 

many clothes. We left the bag with most 

clothes. This thing was haunting me for a very 

long time. I wanted to tell my brother but I could 

not know how. I wanted just to be done but I 

could not know how. My heart is very sore 

because my brother trusts me and he is hurt. He 

is working there still. I started working there 

last year. I started at that factory of the owner. 

I do not remember the month." 

As I have i n d i c a t e d , tha t is not a l ! w h i c h w a s 

said but it is w h a t a p p e a r s to be mos t r e l e v a n t . 

Q u i t e c l e a r l y f r o m th i s d o c u m e n t , t he a c c u s e d 

has made a f u l l and c o m p l e t e s t a t e m e n t f r om w h i c h can 

be e x t r a c t e d the f o l l o w i n g : He w o r k e d at t h o s e p r e m i s e s . 

A w o m a n w h o w o r k e d the re was ca l l ed to open up fo r 

him and two o t h e r s . T h e y e n t e r e d the h o u s e . They bea t 
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her u s i n g a go l f s t i c k . He had p r e v i o u s l y seen t h e sa fe 

and the w h o l e sa fe w e r e r e m o v e d . C l o t h e s w e r e t a k e n . 

The lady w a s "sleeping" w h e n t h e y le f t , w h e r e at 

s o m e t i m e s he s a y s , "we killed her." 

From th i s s t a t e m e n t , one c a n c o n c l u d e n o t h i n g 

o the r t han tha t a c c u s e d 1 w a s an a c t i v e p a r t i c i p a n t in 

t h e r o b b e r y of t h e s e p r e m i s e s and t h a t he w a s i n v o l v e d 

in the k i l l i ng and m u r d e r of Ms P a t r i c i a K a o t s a n e . 

C O N F E S S I O N / E X H I B I T S 

I have g i ven the r e a s o n fo r the a d m i s s i b i l i t y of 

Exh ib i t " S " . The r e l e v a n t po r t i on of t h i s s t a t e m e n t r e a d s 

as f o l l o w s : 

"During June or July 2009, not remembering the 

date and month very well, at about 08:00 or 

09:00, I was together with my two friends namely 

Meshack Mandla Siluma and Jeffrey. We arrived 

at van Riebeeck Park to a certain house. I do 

not know the street as well as the number of the 

house, but can be able to point out the house. 

When arrival at that house I called the lady in 

the house, saying 'mama-mama'. The lady, 

(cleaner) peeped through the burglar door and 

noticed that it is me who was calling. She then 

opened the main gate with her remote control 

because she knows me. After that we both, 
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three of us, entered inside the house. By that 

time the iady was in the kitchen. I then grabbed 

the iady without any question and pulled her in 

the passage of the house. Suddenly my two 

friends came with golf sticks and started 

assaulting her with golf sticks. I also took golf 

sticks from the room in the golf stick bag and we 

both assaulted her with those golf sticks. The 

lady fell on the floor and we both repeatedly 

assaulted her with golf sticks. We left her 

helplessly on the floor and entered inside the 

rooms. We took the safe from the wall which 

was not properly mounted on the wall. We also 

took jewellery as well as clothes. We then left 

the scene with the above items to Molotto village 

near Pretoria, using public transport. On arrival 

at Molotto village we proceeded to another scrap 

yard. The owner of the scrap yard forcefully 

opened the safe with an axe. I noticed a firearm 

inside the safe, cash R13 00-00 as well as 

jewellery. We shared the money between three 

of us. We also sold the jewelleries. The owner 

of the scrap yard did not see what was inside 

the safe because when the safe started to be 

open, a little lid, we told him to leave it and we 
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took the safe to my residence. We gave the 

owner of the scrap yard R10 or R20-00, I do not 

remember we/ / . During August 2009 at about 

02:15 I was asleep together with Meshack in the 

5 house and the firearm was in-between the 

mattress when we were arrested by the police in 

possession of the firearm. That is all. 

To be e x t r a c t e d f r o m th i s Exh ib i t "S " is f i r s t l y 

t ha t the a c c u s e d has no rea l c o m p r e h e n s i o n of d a t e s . 

10 S e c o n d l y , he now n a m e s h is c o - p e r p e t r a t o r s . T h i r d l y , 

t he c h r o n o l o g y is a l i t t l e d i f f e r e n t to tha t w h i c h w a s in 

E x h i b i t "R" . 

H o w e v e r , w h a t d o e s e m e r g e is tha t the a c c u s e d 

and h is two f r i e n d s a r r i v e d at the h o u s e , ca l l ed the lady 

15 who r e c o g n i s e d h im and t h e n o p e n e d up b e c a u s e she 

knew h i m . The c l e a n i n g l a d y , Ms Pa t r i c i a K a o t s a n e w a s 

i m m e d i a t e l y g r a b b e d and she w a s a s s a u l t e d w i t h go l f 

s t i c k s by a l l t h ree of t h e r o b b e r s . The sa fe and j e w e l l e r y 

and c l o t h i n g w e r e t a k e n . T h e sa fe was o p e n e d and the 

20 cash and j e w e l l e r y a n d a f i r e a r m w a s e x t r a c t e d . At the 

t i m e of a c c u s e d 1's a r r e s t in Ju l y , he was s t i l l in 

p o s s e s s i o n of the f i r e a r m . 

I see it is a b o u t 1 3 : 2 0 . We wil t t ake the 

a d j o u r n m e n t and we w i l l r e s u m e at 14 :00 . 

25 C O U R T A D J O U R N S C O U R T R E S U M E S 
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J U D G M E N T ( c o n t i n u e s ) 

S T A T E M E N T BY A C C U S E D 2 / E X H I B I T T 

The s ta te [ 8 : 1 8 : 1 8 - 0 8 : 1 9 : 2 3 ] no s o u n d . 

The e v i d e n c e w a s tha t then s u p e r i n t e n d e n t , 

5 now C o l o n e l P o t g i e t e r , was b rough t f rom T e m b i s a and 

he took the s t a t e m e n t , E x h i b i t "T" f r om a c c u s e d 2 . 

C o l o n e l P o t g i e t e r ' s e v i d e n c e was to the e f fec t 

t h a t he w a s c a l l e d , he a r r i v e d , he met w i th the a c c u s e d 

and he a s c e r t a i n s f r o m the a c c u s e d w h e t h e r he w a s 

10 p r e p a r e d to m a k e a s t a t e m e n t and was i n f o r m e d in the 

a f f i r m a t i v e . He a l so a s c e r t a i n s w h e t h e r or not the 

a c c u s e d , or t hen s u s p e c t , needed an i n t e r p r e t e r and 

a s c e r t a i n t ha t he d i d . Tha t led to the a r r i v a l of f e m a l e 

C o n s t a b l e N h o g e . 

15 Exh ib i t "T " c o n t a i n s a se r i es of q u e s t i o n s 

d e a l i n g m e r e l y w i t h t h e p e r s o n a l c i r c u m s t a n c e s of the 

s u s p e c t . One of t h o s e p e r s o n a l c i r c u m s t a n c e s is the 

l a n g u a g e c h o i c e w h i c h is i n d i c a t e d on the d o c u m e n t as 

b e i n g " E n g l i s h / S e p e d i . " T h e r e a f t e r the d o c u m e n t 

20 c o n t a i n s a s e r i e s of q u e s t i o n s , the most i m p o r t a n t one of 

w h i c h r e a d s , "I want to make a statement." 

C o l o n e l P o t g i e t e r g a v e e v i d e n c e tha t w i t h f e m a l e 

C o n s t a b l e N h o g e in t h e room he a d v i s e d the s u s p e c t of 

h is r i gh t s as set ou t in Exh ib i t "T" and t h e r e a f t e r w ro te 

25 d o w n e v e r y t h i n g tha t w a s to ld to him by the s u s p e c t 
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t h r o u g h the m e d i u m of C o n s t a b l e N h o g e . 

The f i r s t and i n i t i a l l y , a p p a r e n t l y the mos t ma jo r 

c h a l l e n g e to the a d m i s s i b i l i t y of th is d o c u m e n t , w a s the 

use of l a n g u a g e , the l a n g u a g e e m p l o y e d . C o l o n e l 

5 P o t g i e t e r t e s t i f i e d t h a t he had been to ld by the s u s p e c t 

t ha t he w i s h e d to t a l k S e p e d i . C o n s t a b l e N h o g e t e s t i f i e d 

t ha t her home l a n g u a g e was T s w a n a , bu t t ha t she had 

an u n d e r s t a n d i n g of S e p e d i and tha t she s p o k e T s w a n a 

to the s u s p e c t and tha t he r e s p o n d e d in S e p e d i . 

10 H o w e v e r , the a c c u s e d t e s t i f i e d tha t n e i t h e r E n g l i s h nor 

S e p e d i was the l a n g u a g e of h is c h o i c e , nor w a s T s w a n a , 

but tha t he s p o k e N d e b e l e t h r o u g h o u t . 

On the b a s i s of th i s v e r s i o n t h e r e w o u l d 

c e r t a i n l y be doub t a s to w h e t h e r , f i r s t l y it w o u l d be 

15 p o s s i b l e fo r the s u s p e c t to have c o m p r e h e n d e d the 

w a r n i n g of h is c o n s t i t u t i o n a l r i gh ts and s e c o n d l y , 

w h e t h e r one cou id be c o m f o r t a b l e tha t the s t a t e m e n t 

w h i c h w a s t a k e n r e f l e c t e d tha t w h i c h w a s sa id by the 

s u s p e c t . 

20 H o w e v e r , in t h e c o u r s e of the a c c u s e d g i v i ng 

e v i d e n c e , t h i s c o n c e r n as to use of l a n g u a g e 

d i s a p p e a r e d c o m p l e t e l y . I n i t i a l l y , in h is e v i d e n c e in 

ch ie f the a c c u s e d g a v e e v i d e n c e tha t he u n d e r s t o o d 

s o m e of the t h i n g s w h i c h w e r e a s k e d of h is s u c h as his 

25 name and a d d r e s s . T h e n under c r o s s - e x a m i n a t i o n he 
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sa id tha t I n s p e c t o r Nhoge d id c o m m u n i c a t e w i th h im in 

N d e b e l e but she w a s not f l u e n t . T h e n he w e n t on to say , 

in r e s p o n s e to a q u e s t i o n as to w h e t h e r they had 

u n d e r s t o o d each o the r he s a i d , "Nhoge understood when 

5 / spoke, hut when she spoke she struggled and I 

simplified." I w a s c o n c e r n e d as to w h a t w a s mean t by 

th is and a s k e d w h e t h e r C o n s t a b l e N h o g e u n d e r s t o o d him 

and the a c c u s e d r e s p o n d e d in the a f f i r m a t i v e . He sa id 

tha t it w a s s i m p l y t h a t w h e n C o n s t a b l e N h o g e spoke 

10 N d e b e l e she s t r u g g l e d s o m e w h a t . F i n a l l y , t he a c c u s e d 

wen t on to say t ha t , and th is is in r e s p o n s e to a se r i es of 

q u e s t i o n s by myse l f , tha t "we understood each other," 

and "there was not a problem of language because 

before she interpreted we conversed and understood 

15 each other" and "we conversed until we reached a point 

we understood each other." 

A c c o r d i n g l y , t he d i f f i cu l t y of l a n g u a g e fa l l s 

away . 

The a c c u s e d then t e s t i f i e d t ha t he had been 

20 a s s a u l t e d . Th i s p r o v e d to be a ve ry d i f f i c u l t and most 

c o n f u s i o n c h a l l e n g e to the a d m i s s i b i l i t y of t he s t a t e m e n t . 

F i r s t l y , one v e r s i o n w a s put to the w i t n e s s e s name ly 

C o l o n e l P o t g i e t e r , a n o t h e r ve r s i on to C o n s t a b l e Nhoge , 

a th i rd v e r s i o n in e v i d e n c e in ch ie f and a f o u r t h ve rs ion 

25 under c r o s s - e x a m i n a t i o n . One of the p r o b l e m s was tha t 
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tha t w o u l d s u b s e q u e n t l y e m e r g e d in the c o u r s e of 

e v i d e n c e in ch ie f in c r o s s - e x a m i n a t i o n had not been put 

to the s t a t e w i t n e s s e s . 

In the c o u r s e of e v i d e n c e in ch ie f he m e r e l y 

5 s ta ted t h a t M t h e m b u , D ik i so and m a n y o the r m e m b e r s of 

t he S A P o i i c e w e r e p r e s e n t and t h e y a s s a u l t e d h im fo r 

abou t f i ve m i n u t e s . P o t g i e t e r t h e n a r r i v e d and D i k i so 

to ld h im w h a t the a c c u s e d / s u s p e c t had done and 

P o t g i e t e r t h e n s t a r t e d a s s a u l t i n g h i m . 

10 As to the p u r p o s e of the a s s a u l t , no m e n t i o n is 

made of any a t t e m p t to o b t a i n any i n f o r m a t i o n or a 

s t a t e m e n t f r om the a c c u s e d . 

In the c o u r s e of t he c r o s s - e x a m i n a t i o n of 

P o t g i e t e r and N h o g e , it was put t h a t N h o g e had a l so 

15 p a r t i c i p a t e d in the a s s a u l t but t h i s w a s e x p l a i n e d as 

c o u n s e l ' s e r r o r and u n d e r c r o s s - e x a m i n a t i o n it was now 

s ta ted t h a t N h o g e w a s p resen t bu t s t a n d i n g t he re m e r e l y 

as a b y s t a n d e r . S i m i l a r l y , unde r c r o s s - e x a m i n a t i o n of 

the w i t n e s s e s , it a p p e a r e d to be put to t h e m that t h e r e 

20 was an a s s a u l t p r io r to the t a k i n g of t he s t a t e m e n t and 

in the room in w h i c h the s t a t e m e n t w a s t a k e n . A g a i n 

th is w a s c l a r i f i e d w h e n a c c u s e d g a v e e v i d e n c e and he 

sa id th i s d id not h a p p e n . A g a i n it w a s an e r ro r tha t w a s 

put in c r o s s - e x a m i n a t i o n . 

25 The d i f f i c u l t y w i t h t h e s e v a r i o u s a s s a u l t s is t ha t 
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at the end of the day the a c c u s e d c l a i m s tha t he w a s 

a s s a u l t e d and he was not a d v i s e d of h is r i gh ts and t h e n 

he g o e s on to say t ha t P o t g i e t e r pu t t h i n g s in to t h e 

s t a t e m e n t . 

5 The g rea t d i f f i c u l t y w i t h t ha t v e r s i o n is t ha t if 

P o t g i e t e r , a c o l o n e l in the S o u t h A f r i c a n P o l i c e , is 

h i m s e l f c o n c o c t i n g o u t of k n o w l e d g e g i ven to h im by 

I n s p e c t o r D ik i so a s t a t e m e n t , t h e n a s s a u l t s a re not 

n e c e s s a r y in o rde r to i nduce any s t a t e m e n t . One d o e s 

10 not n e e d to p r e s s u r i s e a s u s p e c t in to m a k i n g a 

s t a t e m e n t if t he p o l i c e m a n h i m s e l f is m a k i n g the 

s t a t e m e n t . In f a c t , t h e p r e s e n c e of the s u s p e c t is no t 

even n e c e s s a r y . 

C l e a r l y th is c o n t r i b u t i o n t ha t P o t g i e t e r w a s the 

15 a u t h o r of po r t i on of t h e s t a t e m e n t w a s s o m e w h a t of an 

a f te r t h o u g h t . Tha t it was an a f te r t h o u g h t m e a n s tha t 

the s t a te d id not h a v e the o p p o r t u n i t y to c r o s s - e x a m i n e 

the w i t n e s s , i.e the a c c u s e d on the c o n t e n t s of t he 

d o c u m e n t . 

20 C o l o n e l P o t g i e t e r t e s t i f i e d tha t t h e r e w e r e 

a b s o l u t e l y no a s s a u l t s of w h i c h he w a s awa re or in 

w h i c h he p a r t i c i p a t e d . C o n s t a b l e N h o g e t e s t i f i e d t ha t 

t h e r e w e r e a b s o l u t e l y no a s s a u l t s of wh i ch she w a s 

a w a r e or in w h i c h s h e p a r t i c i p a t e d . Bo th were a d a m a n t 

25 tha t t h e y w e n t t h r o u g h the f o r m , t ha t the a c c u s e d w a s 
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a d v i s e d of h is r i gh t s and t h a t he w a s the a u t h o r of t h e 

s t a t e m e n t w h i c h w a s r e c o r d e d . 

The c h a l l e n g e by the a c c u s e d was h a p h a z a r d , 

c o n t r a d i c t o r y and s o m e w h a t ha l f h e a r t e d . 

I am s a t i s f i e d tha t the a c c u s e d w a s a d v i s e d of 

h is r i gh t s and tha t he w a s not a s s a u l t e d fo r the p u r p o s e s 

of e x t r a c t i n g a s t a t e m e n t f r o m h i m . I am s a t i s f i e d t ha t 

he u n d e r s t o o d the p r o c e e d i n g s and tha t he is the a u t h o r 

of the d o c u m e n t Exh ib i t "T" . 

Exh ib i t "T" r e a d s as f o l l o w s ; 

"During May 2009, it was a Sunday. I find 

Thokozani and Jeffrey talking very serious about 

money in Mpumalanga where I was residing. 

The address was at Molotto, Block 13. 

Thokozani told me they had a plan of robbing a 

guy who stays in Norkem Park. Thokozani was 

doing renovations at the house in Norkem Park. 

He told me that the white man who stays at this 

house always used to carry R200 notes. I was 

unemployed and I then also decide to join the 

plan of the robbery because I needed money at 

that stage. The following day, it was a Monday, 

I came with Thokozani and Jeffrey to the house 

in Norkem Park. We had no firearms or knives 

with us. The cleaning lady opens the gate for us 
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with her remote. I and Jeffrey went to the 

garage. Thokozani went inside the house. He 

then whistled and we went in the house. We 

found Thokozani busy strangling the cleaning 

lady. I and Jeffrey started searching the house 

for DVD's and CD's. Thokozani then came with 

the cleaning lady to the bedroom. He asked me 

to hold the lady. I then held the cleaning iady. 

Thokozani and Jeffrey went through the house. 

Thokozani came back and took a golf stick and 

started to bash the cleaning lady on her head. 

The lady fell to the ground and there was a lot of 

blood. Me, Thokozani and Jeffrey then put items 

like DVD's, CD player, clothes and shoes in 

bags. We also broke out the safe. I then saw 

Thokozani dragging the cleaning lady and 

bashing her again with the golf stock. He then 

covered her with a blanket. We then left the 

premises through the gate with the remote. We 

walked to Kempton Park station where we took a 

taxi to Pretoria and Mpumalanga. We open the 

safe and found R13140-00 inside the safe as 

well as a 9 millimetre pistol. We shared the 

money. During June we were arrested. This is 

all i can state about the incident." 
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F rom th i s s t a t e m e n t we e x t r a c t the p lan to 

c o m m i t the r o b b e r y , t h a t a c c e s s to the p r e m i s e s w a s 

g a i n e d by the a s s i s t a n c e of the c l e a n i n g iady w h o knew 

a c c u s e d 1 ; an a t t e m p t to s t r ang le her w h i c h w a s 

5 o b v i o u s l y not c o n t i n u e d ; a s e a r c h i n g of t he h o u s e , tha t 

th i s a c c u s e d he ld the l ady fo r a w h i l e , she w a s a s s a u l t e d 

w i t h a go l f s t i ck and t h e r e a f t e r her body w a s lef t in the 

p a s s a g e . 

T h e r e is c l e a r l y an a t t e m p t to d i s t a n c e a c c u s e d 

10 2 f r om l e a d e r s h i p or r e s p o n s i b i l i t y fo r the m u r d e r . For 

i n s t a n c e , he m a k e s it c l ea r tha t he is the las t p e r s o n to 

j o i n in the p lan to r o b . For i n s t a n c e , he m a k e s it c lea r 

t ha t it was a c c u s e d 1 w h o was t r y i ng to s t r a n g l e the 

fady . For i n s t a n c e , he m a k e s it c lea r t ha t he d id no 

15 more than ho ld her . Fo r i n s t a n c e , he m a k e s it c l ea r tha t 

he d id not k i l l her . 

S T A T E M E N T BY A C C U S E D 3 - E X H I B I T P 

A c c u s e d 3, a l s o a r r e s t e d on 20 O c t o b e r , made a 

s t a t e m e n t at 0 9 : 1 0 on the mo rn i ng of 23 O c t o b e r . I 

20 made a ru l i ng to t h e e f fec t that the s t a t e m e n t was 

a d m i s s i b l e in e v i d e n c e a f te r a t r i a l - w i t h i n - a - t r i a l and 

mus t now g ive r e a s o n s t h e r e fo r . 

The d o c u m e n t , Exh ib i t "P" can c e r t a i n l y be 

c r i t i c i s e d b e c a u s e it is no t c o m p l e t e . On the f i r s t page 

25 t h e r e o f t he re is a q u e s t i o n put to the s u s p e c t , "what do 



SS25/2010-mb 54 JUDGMENT 
02-08-2011 

you wish to do - make a statement, answer questions or 

remain silent?" No a n s w e r is w r i t t e n i n . T h e s e c o n d 

page of a s e r i e s of q u e s t i o n s has a l ine to be s i g n e d by 

the s u s p e c t and he has not t h e r e s i g n e d . He has 

5 h o w e v e r s i g n e d at the b o t t o m of bo th of t he two p a g e s 

c o m p r i s i n g the s t a t e m e n t . 

C l e a r l y it is h i gh l y u n d e s i r a b l e t h a t the m e m o r i a l 

of any s t a t e m e n t is i n c o m p l e t e . H o w e v e r , i n c o m p l e t i o n 

is not f a ta l to the a d m i s s i b i l i t y of t he d o c u m e n t . One 

10 mus t have r e g a r d to t h e c i r c u m s t a n c e s of the t a k i n g and 

the na tu re of t h e i n c o m p l e t i o n . 

T h e r e w e r e t w o c h a l l e n g e s to t h i s d o c u m e n t . 

F i r s t l y , the a c c u s e d sa id he did not make the s t a t e m e n t 

and s e c o n d l y , he sa id he was not a d v i s e d of h is r i g h t s , i 

15 sha l l dea l w i t h bo th o f t hese in t u r n . 

H a v i n g i n d i c a t e d the na tu re of t he c h a l l e n g e , the 

s ta te then a t t e m p t e d to d i s c h a r g e the onus r e s t i n g upon 

the s ta te fo r the d o c u m e n t to be f o u n d a d m i s s i b l e . 

The s t a t e m e n t was taken by the i n v e s t i g a t i n g 

20 o f f i ce r D i k i s o . it is n o t a c o n f e s s i o n to m u r d e r ; on the 

f ace of i t , it is not a c o n f e s s i o n to r o b b e r y . Th is is 

b e c a u s e it is n o t a "clear and unequivocal 

acknowledgement of guilt." A c c o r d i n g l y it is a c c e p t a b l e 

tha t the s t a t e m e n t t a k e n as "a warning statement" is 

25 t a k e n by mere i n s p e c t o r . 
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The v e r s i o n g i ven by the a c c u s e d is tha t on the 

day of his a r r e s t ce r t a i n i n f o r m a t i o n w a s r e q u e s t e d f r om 

h im . He sa id t ha t w h e n D ik i so c a m e to t a k e th i s w a r n i n g 

s t a t e m e n t , he w a s p r e s e n t e d w i t h a b i ank p a g e on w h i c h 

5 no th ing w a s w r i t t e n and he w a s o r d e r e d to s i g n . Tha t 

was his e v i d e n c e in ch ie f . 

In c r o s s - e x a m i n a t i o n it w a s put to h im tha t his 

s i g n a t u r e a p p e a r e d on two p a g e s . He t hen gave 

e v i d e n c e t ha t , "/ copied from what he wrote" and then 

10 s i g n e d . He wen t on to say , "when he presented the 

documents the writing was not on the paper and he 

asked me to transcribe." 

W h a t I u n d e r s t o o d f r om th i s is t h e f i r s t v e r s i o n 

of the a c c u s e d w a s t h a t he was p r e s e n t e d w i t h a b lank 

15 shee t of p a p e r w h i c h he s i g n e d , w h i c h m e a n s tha t he 

was a d v i s e d of no r i g h t s and tha t he m a d e no s t a t e m e n t . 

The s e c o n d v e r s i o n i s , tha t he w a s g i v e n s o m e t h i n g , 

a l r eady w r i t t e n d o w n a n d he had to c o p y it d o w n h imse l f . 

I nso fa r as the f i r s t ve r s i on is c o n c e r n e d , the f i r s t 

20 page is no t a b iank p a g e . It is a fu l l y t y p e d w r i t t e n page 

in p r e s c r i b e d f o r m a t , it cou id neve r have been a b lank 

shee t s i g n e d by the s u s p e c t . The s e c o n d s h e e t is a lso a 

page c o n t a i n i n g a n u m b e r of t y p e d w r i t t e n l i nes , 

a l t h o u g h t h e r e is one po r t i on w h e r e t h e r e is space for 

25 s o m e t h i n g to be w r i t t e n , c o n c e i v a b l y t h a t cou ld have 
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been lef t b l ank . 

I nso fa r as the a c c u s e d s a y s tha t he is not the 

o rde r of the d o c u m e n t , one is e n t i t l e d to h a v e rega rd to 

the d o c u m e n t i t se l f . L o o k i n g at the d o c u m e n t one sees 

5 tha t ve ry l i t t l e at a l l is s a i d . T h i s is not a s t a t e m e n t t ha t 

an o v e r l y d i l i g e n t p o l i c e m a n is g o i n g to h i m s e l f c o n c o c t . 

Th is is an a t t e m p t to p r o v i d e an e n t i r e l y e x c u l p a t o r y 

s t a t e m e n t . I n d e e d , it is a s t a t e m e n t p u t t i n g off the ev i l 

day b e c a u s e wha t is s t a ted t w i c e i s , or t h r e e t i m e s , "/ 

10 want to tell the magistrate about the murder," "I will tell 

the statement" and t h e n a p p a r e n t l y in the s u s p e c t ' s own 

w r i t i n g , "/ am (and the word is unreadable) to tell, or I 

am prepared to tell the magistrate the story" w i th the 

s u s p e c t ' s name i m m e d i a t e l y t h e r e a f t e r . 

15 It is d i f f i cu l t to see w h a t p o s s i b l y cou ld have 

been c o n c o c t e d by D i k i s o ; t ha t the a c c u s e d w i s h e d to 

make a s t a t e m e n t to t h e m a g i s t r a t e . 

As fa r as the a d v i s e m e n t of r i gh t s is c o n c e r n e d , 

D ik iso is the on ly w i t n e s s fo r the s t a t e . As I have 

20 a l r e a d y i n d i c a t e d , the s ta te bea rs the onus to d i s c h a r g e 

and p rove the a d m i s s i b i l i t y of th i s d o c u m e n t . D i k i s o ' s 

e v i d e n c e was tha t he and the a c c u s e d cou ld 

c o m m u n i c a t e tha t h e , his own h o m e l anguage is 

N o r t h e r n S o t h o and h e t r a n s l a t e d e v e r y t h i n g tha t is in 

25 th is d o c u m e n t in to Z u l u for the b e n e f i t o f the a c c u s e d . It 



SS25/2010~mb 57 JUDGMENT 
02-08-2011 

w a s put in c r o s s - e x a m i n a t i o n to I n s p e c t o r D ik iso t ha t t h e 

a c c u s e d s p e a k s S e p e d i , but D i k i so w a s a d a m a n t t ha t t h e 

c o n v e r s a t i o n w a s in Z u l u and u n d e r s t o o d by b o t h . 

Now if D ik i so had c o n c o c t e d th i s en t i re e x e r c i s e , 

5 t h e n it is d i f f i c u l t to u n d e r s t a n d why D ik i so had not 

p r o p e r l y c o m p l e t e d t h i s f o r m . It w o u l d have been ve ry 

easy not to l eave the a n s w e r to the q u e s t i o n w h e t h e r or 

not the s u s p e c t w i s h to m a k e a s t a t e m e n t , a n s w e r 

q u e s t i o n s or r ema in s i l e n t , b l ank . It wou ld have been 

10 easy to have f i l l ed t h a t a n s w e r i n . I ns tead he le f t it 

b l a n k . He g a v e a r e a s o n t h e r e f o r . 

He sa id to t h e a c c u s e d , a c c o r d i n g to i n s p e c t o r 

D i k i s o , t ha t the s u s p e c t had a c h o i c e as to w h e t h e r or 

no t he w i s h e s to m a k e a s t a t e m e n t and he sa id t ha t the 

15 a c c u s e d w a s s i l en t ; t h a t the a c c u s e d , the s u s p e c t d id 

no t g ive an a n s w e r . H e says t h a t is the reason why he 

d id not f i l l in the a n s w e r to tha t q u e s t i o n . 

D ik i so a s s u m e d , f rom the a c c u s e d ' s s i l e n c e , t ha t 

he d id not wan t to a n s w e r the q u e s t i o n . He took the 

20 v i e w he says t ha t , "he did not want to answer some 

questions and he did answer other questions." He d id 

not u n d e r s t a n d f rom t h e re fusa l or the f a i l u r e to a n s w e r 

the q u e s t i o n t ha t the a c c u s e d w a s c h o o s i n g to r e m a i n 

s i l e n t . D i k i so says t h a t if the a c c u s e d had i n d i c a t e d he 

25 w a n t to r e m a i n s i l en t t h e n , "/ would have stopped." 
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i made a no te to m y s e l f at the t i m e t h a t 

i n s p e c t o r D ik i so w a s b e i n g c r o s s - e x a m i n e d , t ha t if t h e 

a c c u s e d w a s e x e r c i s i n g his r i gh t to s i l e n c e , t h e n I f o u n d 

it d i f f i c u l t to u n d e r s t a n d w h y D i k i so j u s t s t o p p e d a s k i n g 

5 any q u e s t i o n s . H o w e v e r , i m m e d i a t e l y a f te r t h a t no te it 

s e e m s tha t the a c c u s e d / s u s p e c t , t h e n wen t on to a n s w e r 

q u e s t i o n s . In o the r w o r d s , he c h o s e to not make an 

e l e c t i o n b e t w e e n r e m a i n i n g s i l e n t , m a k i n g a s t a t e m e n t or 

a n s w e r i n g q u e s t i o n s , but he d id c h o o s e to a n s w e r t h e 

10 o t h e r q u e s t i o n s as to w h e t h e r he w a n t e d to m a k e a 

s t a t e m e n t , d id he m a k e it ou t of h is own f r ee w i l l a n d 

had he been a s s a u l t e d . 

It is here t h a t the s u s p e c t has not s i g n e d t h e 

d o c u m e n t . C lea r l y w h a t has not been s i gned is the l i ne 

15 i n d i c a t i n g a d v i s e m e n t of r i g h t s . 

It shou ld be n o t e d tha t I l e a r n e d in the c o u r s e of 

c r o s s - e x a m i n a t i o n t h a t the a c c u s e d , t h i s a c c u s e d d id not 

make a s t a t e m e n t to a m a g i s t r a t e . C lea r l y tha t w a s h is 

c h o i c e a p p a r e n t l y on t h e 2 6 t h w h e n he w a s t a k e n to a 

20 m a g i s t r a t e . 

The a c c u s e d h a s c e r t a i n l y e l ec ted to p lay a v e r y 

c a r e f u l g a m e . He s a i d n o t h i n g on the face of it w h i c h is 

i n c r i m i n a t i n g and on t h r e e o c c a s i o n s he has i n d i c a t e d 

tha t he p r e f e r s to go a n d ta l k to the m a g i s t r a t e . On o n e 

25 o c c a s i o n h imse l f w r i t i n g t h a t d o w n in h is o w n 
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h a n d w r i t i n g . C lea r i y he is b e h a v i n g c a r e f u l l y , s o m e 

w o u l d say s e n s i b l y , and s o m e w o u l d say s t r a t e g i c a l l y . 

H o w e v e r , such c a l c u l a t i o n does not n e c e s s a r i l y 

mean that a s t a t e m e n t has been i n d u c e d or t ha t the 

5 s t a t e m e n t is i n a d m i s s i b l e . It s u g g e s t s e x a c t l y the 

o p p o s i t e . 

At the end of the day I h a v e to c h o o s e b e t w e e n 

the e v i d e n c e of I n s p e c t o r D i k i so and the s u s p e c t . I have 

c h o s e n to a c c e p t the e v i d e n c e of I n s p e c t o r D i k i s o . 

10 I have f o u n d a g a i n s t the a c c u s e d on bo th of his 

v e r s i o n s tha t he w a s p r e s e n t e d w i th a b l ank p a g e , 

a l t e r n a t i v e l y tha t he w a s g i v e n a v e r s i o n by I n s p e c t o r 

D ik i so and tha t he c o p i e d t h a t d o w n . 

it was for t h i s r e a s o n tha t i made a r u l i ng t ha t 

15 the s t a t e m e n t , Exh ib i t " P " w a s a d m i s s i b l e in e v i d e n c e . 

The s t a t e m e n t E x h i b i t "P " reads as f o l l o w s : 

"On 2009/05/18 at about 08:00 I went to Norkem 

Park with Meschack and Thokozani. On arrival 

Thokozani called the maid to open for us. I went 

20 to the garage with Meschack while Thokozani 

went to the house. (I want to tell the magistrate 

about the murder.)" 

The s t a t e m e n t is not a c o n f e s s i o n to e i t he r r o b b e r y or 

m u r d e r . 

25 Al l tha t can be e x t r a c t e d f rom th i s s t a t e m e n t is 
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tha t f i r s t l y , it p l a c e s a c c u s e d 3 on the s c e n e on the day 

at the p lace w i t h the o t h e r two a c c u s e d . S e c o n d l y , he 

d i s t a n c e s h i m s e l f f r o m any ac t i v i t y at a i l . T h i r d l y , he 

knows abou t the "murder." 

5 It has b e e n a r g u e d tha t r e f e r e n c e t o , "the 

murder" does not n e c e s s a r i l y mean the m u r d e r of Ms 

Pa t r i c i a K a o t s a n e . i mus t re jec t th is a r g u m e n t . F i r s t l y , 

t he w a r n i n g s t a t e m e n t t a k e n by D ik i so s t a t e s t ha t on the 

page f i r s t , t ha t w h a t has been i n v e s t i g a t e d is a c h a r g e of 

10 murde r and h o u s e b r e a k i n g on 18 May 2 0 0 9 . S e c o n d l y , if 

t he s u s p e c t had i n f o r m a t i o n to g ive a m a g i s t r a t e abou t a 

murde r , tha t is a m u r d e r o the r than the one w i t h wh i ch 

we are c o n c e r n e d t o d a y , t hen he w o u l d be an u n u s u a l 

y o u n g m a n . 

15 T h i r d l y , and m o s t i m p o r t a n t l y , t h e a c c u s e d has 

not g i ven e v i d e n c e a n d t h e r e is no e x p l a n a t i o n at a l l as 

to the m u r d e r to w h i c h he m a k e s r e f e r e n c e . I can d raw 

one c o n c l u s i o n o n l y . He w a n t e d to te l l t he m a g i s t r a t e 

"the whole story" a b o u t the murde r of Ms Pa t r i c i a 

20 K a o t s a n e . 

T h e r e is no e x p l a n a t i o n in the f o rm of e v i d e n c e 

f r om the a c c u s e d as to w h y he w a s at t h i s house in 

No rkem Park , w h y he w a s w i t h a c c u s e d 1 and a c c u s e d 2 

on 18 May, fo r w h a t p u r p o s e he w a s t h e r e and wha t 

25 h a p p e n e d . 
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The i n f e r e n c e tha t I must d r a w is t ha t he wen t 

t h e r e w i th a c c u s e d 1 and a c c u s e d 2 fo r the same 

p u r p o s e s , i.e to rob tha t h o m e , tha t he d id so and tha t 

he knew tha t Ms P a t r i c i a K a o t s a n e w a s m u r d e r e d . 

5 THE A S S E S S M E N T OF THE E V I D E N C E 

A c c u s e d 1 : 

As has b e e n i n d i c a t e d in my a n a l y s e s of the 

e v i d e n c e t h u s fa r , it is c iea r tha t a c c u s e d 1 w o r k e d at 

t h e s e p r e m i s e s , had k n o w l e d g e of v a l u a b l e s w i t h i n the 

10 house and w e n t to the house on the M o n d a y to 

p e r p e t r a t e the r o b b e r y . He knew tha t on tha t day the 

c l e a n i n g l a d y / d o m e s t i c w o r k e r , Ms Pa t r i c i a K a o t s a n e 

w o u l d be the o n l y p e r s o n at h o m e . 

The i s s u e of the murde r is of c o u r s e very 

15 i m p o r t a n t . T h e r e is no e v i d e n c e tha t a c c u s e d 1 wen t to 

the p r e m i s e s a r m e d w i t h a w e a p o n and t h e r e is no 

e v i d e n c e t h a t the m u r d e r w a s p l a n n e d in a d v a n c e . 

i h a v e r e g a r d to the fac t t ha t the o n l y way in 

w h i c h a c c u s e d 1 a n d his c o - p e r p e t r a t o r s cou ld ga in 

20 a c c e s s to the p r e m i s e s w a s by p r e s e n t i n g h i m s e l f to Ms 

Pa t r i c i a K a o t s a n e and r e l y i n g on her k n o w l e d g e of him 

to ga in a c c e s s . She knew who he w a s , she knew his 

f a c e , she knew his n a m e , she knew tha t P ie t M a h l a n g u 

was his b r o t h e r . 

25 A c c u s e d 1 h a d eve ry mo t i ve to c o n c e a l tha t he 
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w a s a r obbe r b e c a u s e o t h e r w i s e Ms P a t r i c i a K a o t s a n e 

cou ld lead the po l i ce to h im. He w o u l d be a r r e s t e d fo r 

r o b b e r y and i m p r i s o n e d for a l e n g t h y p e r i o d of t i m e . Ms 

P a t r i c i a K a o t s a n e g u a r a n t e e d tha t he w o u l d spend a 

5 long pe r i od of t ime in j a i l . 

It w a s t h e r e f o r e never g o i n g to be e n o u g h for 

a c c u s e d 1 and his f e l l o w r o b b e r s to t ie Ms K a o t s a n e up , 

to lock her up or to r es t ra i n her in any way so as to 

p r e v e n t her f r om e s c a p i n g or r a i s i n g the a l a r m . She had 

10 to be k i l l e d . 

The r o b b e r y cou ld on l y t a k e p lace b e c a u s e 

a c c u s e d 1 knew tha t Ms Pa t r i c i a K a o t s a n e w o u l d be in 

the h o u s e . If she w a s not t h e r e , t hey cou ld not ga in 

a c c e s s to the h o u s e . The on ly p e r s o n w h o w o u l d o p e n 

15 up w o u l d be Ms P a t r i c i a K a o t s a n e w h o knew h im . 

The r e s u l t i s , t h a t the m i n u t e a c c u s e d 1 p l a n n e d 

th is r o b b e r y , he p l a n n e d the mur-der. The r o b b e r y cou ld 

not t a k e p l a c e w i t h o u t the m u r d e r t a k i n g p l a c e . T h e r e 

w o u l d be no po in t in c o m m i t t i n g a r o b b e r y and be ing 

20 p i cked up by the S o u t h A f r i can Po l i ce the very next day . 

The on l y i n f e r e n c e f rom al l t he e v i d e n c e be fo re 

me is t ha t in the m i n d of a c c u s e d 1 t h e r e was the 

i n t e n t i o n to k i l l Ms P a t r i c i a K a o t s a n e t h e m inu te he 

p l a n n e d the m u r d e r . T h e q u e s t i o n of c o u r s e is w h e t h e r 

25 th is w a s the p lan w i th a c c u s e d 2 and a c c u s e d 3 as w e l l . 
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I h a v e had to a s k e d myse l f , w h e n the robbe ry w a s 

p l a n n e d and a c c u s e d 2 and a c c u s e d 3 sa id how are we 

go ing to get in to the h o u s e , and he sa id to t h e m o h , 

P a t r i c i a , the d o m e s t i c w o r k e r w i l l let us i n , if one or bo th 

5 of t h e m did not say bu t she is g o i n g to te l l on us , she is 

g o i n g to te l l Mr C o e t z e e tha t it w a s you w h o came in to 

the r o b b e r y , your b r o t h e r P ie t M a h l a n g u w i l l say w h e r e 

you can be f o u n d , y o u wi l l l ead the p o i i c e to us and we 

w i l l a l l go to j a i l , a n d I have to ask myse l f , if t ha t 

10 c o n v e r s a t i o n took p l a c e and if a c c u s e d 1 d id not say , do 

not w o r r y , we w i l l k i l l her . 

I nso fa r as t h e coun t s in r e s p e c t of t he u n l a w f u l 

p o s s e s s i o n of the f i r e a r m and the u n l a w f u l p o s s e s s i o n of 

the a m m u n i t i o n are c o n c e r n e d , t h e a c c u s e d ' s own 

15 v e r s i o n , as set out in his s t a t e m e n t s , c o n f i r m s wha t we 

w o u l d a l l know as c o m m o n s e n s e . O n c e the sa fe w a s 

o p e n e d , one w o u l d l ook i ns ide and see wha t one had 

a c h i e v e d as a resu l t o f th is r o b b e r y . W e know th i s was 

done not on l y f rom t h e a c c u s e d ' s own s t a t e m e n t but 

20 f rom the r e c o v e r y of the sa fe and p o s s e s s i o n of the 

f i r e a r m t h e r e a f t e r . 

The resu l t is t h a t a c c u s e d 1 mus t be f ound gu i l t y 

of al l f ou r c o u n t s a g a i n s t h im . 

A c c u s e d 2: 

25 T h e r e is no d o u b t tha t a c c u s e d 2 p a r t i c i p a t e d in 
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the r o b b e r y . He w e n t to t ha t h o u s e on tha t p a r t i c u l a r 

day fo r one reason o n l y , to r o b . His s t a t e m e n t m a k e s it 

c lea r t ha t tha t is the r e a s o n fo r g o i n g . 

I nso fa r as t h e q u e s t i o n of a c c e s s is c o n c e r n e d , 

5 a c c u s e d 2 mus t have b e e n a s s u r e d by a c c u s e d 1 , b e f o r e 

t hey e v e n t wen t to h o u s e , t ha t t h e r e was a m e a n s 

w h e r e b y t h e y cou ld g a i n a c c e s s . He o b v i o u s l y w a s not 

t o ld tha t they w o u l d have to c l i m b over f e n c e s and 

b reaks d o w n bu rg la r ba rs ; qu i t e o b v i o u s l y a c c u s e d 1 

10 i n f o r m e d a c c u s e d 2 t h a t he w a s g o i n g to ga in a c c e s s 

t h r o u g h b e i n g known by the d o m e s t i c w o r k e r w o r k i n g on 

the p r o p e r t y . A c c u s e d 2 t h e r e f o r e knew the m e a n s by 

w h i c h t hey w e r e g o i n g to ga in a c c e s s to p e r f o r m th i s 

r o b b e r y . 

15 A c c u s e d 2 o b v i o u s l y r e a l i s e d f r om wha t he mus t 

have b e e n to ld by a c c u s e d 1 , t h a t the d o m e s t i c w o r k e r 

who w a s the m e a n s of t he i r a c c e s s , knew a c c u s e d 1 and 

he was t h e r e f o r e in a p o s i t i o n to l ead the Sou th A f r i c a n 

Po l i ce to a l l of the a c c u s e d o n c e the r obbe ry w a s 

20 c o m p l e t e . A c c u s e d 2 t h e r e f o r e had a n u m b e r of 

p o s s i b i l i t i e s a v a i l a b l e to h i m . He e i t he r t hough t tha t the 

d o m e s t i c w o r k e r w o u l d be ab le to i den t i f y a c c u s e d 1 

on ly , but he had the u t m o s t f a c e tha t a c c u s e d 1 w o u l d 

never i d e n t i f i e d h im o r r evea i h is i d e n t i t y to the Sou th 

25 A f r i c a n P o l i c e . The s e c o n d p o s s i b i l i t y is tha t a c c u s e d 2 
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w o u l d t ake eve ry s t e p to e n s u r e tha t the d o m e s t i c 

w o r k e r in the house c o u l d not i d e n t i f y h i m , so she c o u l d 

neve r be a w i t n e s s a g a i n s t h i m . The on ly p e r s o n w h o 

cou ld t hen i m p l i c a t e h im w o u l d be a c c u s e d 1 , and he 

5 w o u l d o b v i o u s l y be a very u n t r u s t w o r t h y w i t n e s s in a 

c o u r t of law. A l l a c c u s e d 2 had to do to make c e r t a i n 

t ha t the d o m e s t i c w o r k e r c o u l d not i den t i f y h im w a s to 

w e a r a hat or a b a l a c l a v a or to cove r his f a c e a n d to 

w e a r s o m e g l o v e s , bu t t he re is no e v i d e n c e tha t th i s w a s 

10 d o n e . 

The t h i r d p o s s i b i l i t y is t ha t a c c u s e d 2 knew t h a t 

he w o u l d never h a v e a n y t h i n g to fea r f r o m the o n e 

p e r s o n i ns ide the h o u s e . A f t e r a l l , the one p e r s o n i n s i d e 

the h o u s e cou ld be s i l e n c e d . So the p o s s i b i l i t y , w h i c h is 

15 v i r t u a l l y a p r o b a b i l i t y , is t ha t in g o i n g to ca r r y out t h i s 

r o b b e r y , a c c u s e d 2 k n e w tha t the i n t en t i on a l l a l o n g w a s 

to k i l l Ms Pa t r i c i a K a o t s a n e . 

In h is s t a t e m e n t to t h e Sou th A f r i c a n P o l i c e , 

E x h i b i t "T" , a l l t ha t a c c u s e d 2 says tha t he d id w a s to 

20 r e s t r a i n Ms Pa t r i c i a K a o t s a n e . He says tha t it w a s 

a c c u s e d 1 who did t h e a c t u a l d e e d . Now th i s is no t 

e v i d e n c e a c c u s e d 1 . It is i n d i c a t i v e of how a c c u s e d 2 

d i s t a n c e s h i m s e l f f r o m tha t w h a t ac tua l l y h a p p e n e d . 

To t ry and a c h i e v e s o m e d i s t a n c e f rom w h a t 

25 a c t u a l l y h a p p e n e d d o e s not se rve a c c u s e d 2 w e l l . 
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A c c u s e d 2 knows tha t Ms P a t r i c i a K a o t s a n e has not 

been t ied up or l o c k e d in to a b a t h r o o m . He k n o w s on h is 

own v e r s i o n tha t she is not b e i n g r e s t r a i n e d . He s e e m s , 

on his own v e r s i o n , u n w o r r i e d t ha t she is a v a i l a b l e to 

5 ra i se the a l a r m , make an e s c a p e or i den t i f y h im ( n o i s e -

i n a u d i b l e ) 

T h e r e is a b s o l u t e l y now i n d i c a t i o n t ha t a c c u s e d 

2 d id a n y t h i n g to s top t h i s m u r d e r t a k i n g p l a c e . In f a c t , 

t h e r e is eve ry i n d i c a t i o n t ha t he w a s r e l y i n g u p o n th i s 

10 m u r d e r in o rder to c o m p l e t e the r o b b e r y . 

Inso fa r as the sa fe is c o n c e r n e d , it is q u i t e c l ea r 

tha t a c c u s e d 1 cou ld not c a r r y o f f the sa fe by h i m s e l f 

and he needed a s s i s t a n c e . O n c e the sa fe w a s o p e n e d , 

of c o u r s e each a c c u s e d or each robbe r w o u l d be 

15 i n t e r e s t e d in wha t w a s t a k e n . In the case of a c c u s e d 2 , 

it w o u l d appea r t ha t i t e m s w e r e r e m o v e d f r o m the s a f e , 

such as the f i r e a r m , a n d the sa fe w a s t hen b u r i e d in the 

g a r d e n of his h o m e . As he says in his s t a t e m e n t , he 

b e n e f i t e d in the s p o i l s of t he r o b b e r y . The sa fe w a s 

20 bu r i ed in his g a r d e n . 

Wha t w a s t a k e n f r o m the sa fe i n c l u d e d the 

f i r e a r m . The f i r e a r m w a s r e c o v e r e d at the s a m e t ime 

tha t he w a s f i r s t a r r e s t e d . T h e r e a p p e a r s t h r o u g h o u t to 

h a v e been l i t t le d i s t a n c e b e t w e e n him and the f i r e a r m . 

25 At l eas t at the t ime t h a t the sa fe w a s o p e n e d , he w a s in 
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j o i n t p o s s e s s i o n w i t h h is c o - a c c u s e d of the f i r e a r m and 

a m m u n i t i o n . 

A c c u s e d 2 m u s t t h e r e f o r e be f o u n d gu i l t y in 

r e s p e c t of t he r o b b e r y and t h e u n l a w f u l p o s s e s s i o n of 

5 the f i r e a r m and the a m m u n i t i o n . 

I sha l l r e t u r n to the q u e s t i o n of the m u r d e r . 

A c c u s e d 3: 

The a d m i s s i o n s made by a c c u s e d 3 and the 

w a r n i n g s t a t e m e n t is ve ry l i m i t e d and c e r t a i n l y d i s t a n c e s 

10 h im f rom al l e v e n t s . 

I have c e r t a i n l y w o n d e r e d why the a c c u s e d sa id 

t ha t he and a c c u s e d 2 w e n t to the g a r a g e w h i l e 

T h o k o z a n i wen t in to t h e h o u s e , but have d e c i d e d tha t 

t h e r e is p r o b a b l y the s i m p l e v e r s i o n tha t he and a c c u s e d 

15 2 were h id ing in the g a r a g e w h i l e a c c u s e d 1 w a s g a i n i n g 

a c c e s s to the h o u s e . In h is s t a t e m e n t a c c u s e d 3 w r o t e 

in his own h a n d w r i t i n g t ha t he was p r e p a r e d to te l l the 

m a g i s t r a t e the s t o r y and I n s p e c t o r D ik i so has w r i t t e n 

tha t the s u s p e c t s a i d , "/ want to tell the magistrate about 

20 the murder." 

N o t w i t h s t a n d i n g t h i s s t a t e m e n t , t he a c c u s e d did 

not g ive e v i d e n c e . A s I h a v e a l r e a d y c o m m e n t e d , t he re 

is no a t t e m p t in e x p l a n a t i o n . 

From th i s d o c u m e n t it is c lea r tha t the a c c u s e d 

25 f i r s t l y was on the s c e n e at the da te and t ime w h e n the 
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robbe ry and m u r d e r t o o k p l a c e . He w a s p r e s e n t w i t h two 

p e r s o n s , a c c u s e d 1 and a c c u s e d 2 , w h o w i t h o u t 

h e s i t a t i o n I f i nd g u i l t y of c o n s p i r a c y to r o b . He w o u l d 

not have g o n e to t ha t h o u s e fo r any o the r p u r p o s e t han 

5 to p a r t i c i p a t e in the r o b b e r y . A f t e r a l l , if two p e o p l e go 

to c o m m i t a r o b b e r y , a t h i r d ha rd l y a c c o m p a n i e s them in 

o rder to ho ld t he i r h a n d s but not p a r t i c i p a t e in the 

r o b b e r y . 

A c c u s e d 3 m u s t t h e r e f o r e be f o u n d gu i l t y of 

10 r o b b e r y . A g a i n the q u e s t i o n a r i s e s , w h i c h I have 

d i s c u s s e d at s o m e l e n g t h in r espec t of a c c u s e d 2, as to 

how a c c u s e d 3 t h o u g h t t ha t he w o u l d ga in a c c e s s to the 

p r e m i s e s . He too m u s t have been to ld of t he e x i s t e n c e 

of the d o m e s t i c w o r k e r w h o k n o w i n g a c c u s e d 1 wou ld 

15 g ive h im a c c e s s to t h e h o u s e . He too m u s t have been 

assu red tha t t h e r e w o u l d neve r be any c h a n c e tha t the 

d o m e s t i c w o r k e r c o u l d i den t i t y a c c u s e d 1 to the Sou th 

A f r i c a n P o l i c e . A c c u s e d 3 makes no m e n t i o n of any 

a t t emp t to d i s g u i s e o r h ide his i den t i t y . He o b v i o u s l y 

20 fe l t no need to c o n c e a l h imse l f f r o m Ms Pa t r i c ia 

K a o t s a n e . 

One is le f t w i t h a c c u s e d 3 in e x a c t l y the same 

pos i t i on as a c c u s e d 1 . Re l i an t upon the e x i s t e n c e of Ms 

Pa t r i c ia K a o t s a n e a n d her k n o w l e d g e of a c c u s e d 1 to 

25 ga in a c c e s s , e q u a l l y d e p e n d e n t upon t h e c o n t i n u i n g 



SS25/2010-mb 69 JUDGMENT 
02-08-2011 

s i l e n c e of Ms P a t r i c i a K a o t s a n e by r e a s o n of her d e a t h . 

I n s o f a r as a c c u s e d 3 is c o n c e r n e d , o n c e he is on 

the s c e n e , o n c e he is a c o - p e r p e t r a t o r of t he r o b b e r y , he 

too has an i n t e r e s t in the c o n t e n t s of t he sa fe and at the 

5 ve ry l e a s t , he w a s gu i l t y of j o i n t p o s s e s s i o n of tha t 

f i r e a r m at the m o m e n t tha t the sa fe w a s o p e n e d and i ts 

p r e s e n c e w a s d i s c o v e r e d . It does not m a t t e r tha t w h e n 

he w a s a r r e s t e d , the f i r e a r m had a l r e a d y been 

d i s c o v e r e d at the t i m e of the a r res t of a c c u s e d 1 and 

10 a c c u s e d 2. T h e r e w a s p o s s e s s i o n at the e x a c t m o m e n t 

tha t the sa fe w a s o p e n e d . 

A c c o r d i n g l y , a c c u s e d 3 mus t be c o n v i c t e d of 

r o b b e r y as a l so u n l a w f u l p o s s e s s i o n of t he f i r e a r m and 

the a m m u n i t i o n . 

15 THE M U R D E R OF MS P A T R I C I A K A O T S A N E 

I have a l r e a d y c o m m e n t e d at l e n g t h tha t the ro le 

of Ms P a t r i c i a K a o t s a n e was u n k n o w i n g l y and c e r t a i n l y 

not u n l a w f u l l y to g ive a c c e s s to a c c u s e d 1 to th is house 

and t h e r e b y let a l l t h r e e robbe rs into the h o u s e . 

20 O n c e the r o b b e r s were i ns i de the h o u s e , Ms 

K a o t s a n e w a s b e a t e n most s e v e r e l y . Th i s ce r t a i n l y 

a p p e a r s f r om the p h o t o g r a p h s in Exh ib i t "E " w h i c h shows 

her b o d y l y i ng on the p a s s a g e f a c e d d o w n , b lood ooz ing 

f rom her h e a d , her s k u l l at the back b e i n g a mass i ve 

25 b lood and w h e n her b o d y is t u r n e d ove r , her face a lso 
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be ing a m a s s i v e b l o o d . 

The post mortem r e p o r t w a s a d m i t t e d in to 

e v i d e n c e . The post mortem i n d i c a t e s the most s e v e r e 

i n j u r i e s s u s t a i n e d by th is l ady . The i n j u r i e s a re a b o u t 

5 her neck , her h e a d , neck and c h e s t . I re fe r to p a r a g r a p h 

4 of the post mortem repor t w h i c h s i m p l y d e s c r i b e s t h e 

e x t e r n a l a p p e a r a n c e of the body . F rom th i s it is c l ea r 

t ha t it w a s not one b low by one p e r s o n on ly on o n e 

o c c a s i o n on l y tha t was i n f l i c t e d upon Ms P a t r i c i a 

10 K a o t s a n e . She w a s the v i c t i m of a s u s t a i n e d and 

o v e r w h e l m i n g a s s a u l t . 

I q u o t e as f o l l o w s f rom p a r a g r a p h 4 : 

"(1) Kop, gesig en boonste iedemate is ootrek 

met bloed. 

15 (2) Ingedrewe skedei fraktuur oor die 

agterkop regs as gevofg van veelvuldige 

iaserasie kneuswonde. 

(3) Vier verdere Iaserasie kneuswonde 

linieer agter die iinkeroor. 

20 (4) Vier Iaserasie wonde wat van die eerste 

op linker wenkbrou lateraal is, tweede 

vanaf linker wenkbrou tot op voorkom, die 

derde op voorkop links tot by vorige 

iaserasie en die vierde op die middel 

25 van die voorkop. 
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(5) iaserasie kneuswond op regter wang. 

(6) Bloed uit neus en mond. 

(7) Twee iaserasies in die middel van rug net 

bokant boude. 

5 (B) Veelvuidige Iaserasie kneuswonde op 

agterkop, regs en links." 

The i n j u r i es o r the l a c e r a t i o n s to w h i c h I h a v e 

r e f e r r e d , they ranged in d e p t h f r o m 2 to 8 c e n t i m e t r e s . 

In o the r w o r d s , some o f t h e m w e r e ve ry d e e p . 

a p p a r e n t l y l y ing in the p a s s a g e and f r o m the s t a t e m e n t s , 

two of the a c c u s e d , o n e k n o w s t h a t th i s go l f s t i ck w a s 

used fo r the p u r p o s e s of the a s s a u l t . The p h o t o g r a p h s 

a lso show b lood on b o t h w a l l s of t he p a s s a g e , h i g h e r 

15 t han the p r o s t r a t e b o d y of Ms K a o t s a n e , i n d i c a t i n g t ha t 

e i t he r her body or s o m e sp i t s of b l o o d mus t have made 

the i r w a y to the wa l l b e f o r e she fe l l d o w n . P e r h a p s she 

s t r u g g l e d fo r her l i f e , u n a b l e to be l i eve wha t w a s 

h a p p e n i n g to her . 

20 I have a l r e a d y f o u n d tha t a c c u s e d 1 mus t have 

i n t e n d e d to k i l l Ms P a t r i c i a K a o t s a n e in o rder to p r e v e n t 

her r e p o r t i n g h im as t h e r o b b e r . It is a lso qu i te clear 

f r om the m e d i c a l e v i d e n c e tha t the on l y p u r p o s e of the 

a s s a u l t w a s to k i l l h e r . You do not p e r p e t r a t e t h e s e 

25 i n j u r i e s on s o m e b o d y a n d t hen it is a m is take or an e r ro r 

10 The p h o t o g r a p h s s h o w a go l f s t i ck w h i c h w a s 
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tha t t h e y are d e a d . S h e w a s b a s h e d abou t w i t h t h i s g o i f 

s t i ck un t i l she was d e a d . 

I have a l r e a d y c o m m e n t e d tha t it was not o n l y 

n e c e s s a r y , and fo r the b e n e f i t of a c c u s e d tha t Ms 

5 P a t r i c i a K a o t s a n e w a s k i l l e d . It w a s in the i n t e r e s t of a i l 

t h r e e r o b b e r s tha t she w a s k i l l e d b e c a u s e t hey n e e d e d 

to avo id d e t e c t i o n . 

I have to ask m y s e l f w h e t h e r the in ten t to k i l l Ms 

P a t r i c i a K a o t s a n e w a s pa r t of t he o r i g i n a l c o m m o n 

10 p u r p o s e to rob or w h e t h e r th i s w a s s o m e t h i n g w h i c h 

d e v e l o p e d la te r . 

Of c o u r s e t h e r e is no e v i d e n c e that the a c c u s e d 

a r r i v e d at th is home a r m e d w i t h w e a p o n s e n a b l i n g t h e m 

to k i l l her, but the a b s e n c e of w e a p o n s does not n e g a t e 

15 an i n t e n t i o n to k i l l , a c o n s p i r a c y to k i l l , a c o m m o n 

p u r p o s e to k i l l . One c a n k i l l w i t h o u t a f i r ea rm or a k n i f e , 

as one seen in th i s p a r t i c u l a r c a s e . 

A c c u s e d 2 a n d a c c u s e d 3 have made a b s o l u t e l y 

no a t t e m p t to do a n y t h i n g o t h e r w i th the lady i ns i de the 

20 house t han to see t h a t she w a s k i l l e d . They are not 

d i s g u i s e d and so t hey a re not c o n c e a l e d f rom her . T h e y 

do not need to p r o t e c t t he i r i d e n t i t y f rom her . She is no t 

t i ed up w h i l e they go r ound the house r a m p a g i n g and 

r a n s a c k i n g and s t e a l i n g . She is not locked up so tha t 

25 she c a n n o t make a p h o n e ca l l or shou t out a w i n d o w fo r 
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h e l p . 

A l l t h i s po in t s away f r o m the idea tha t a c c u s e d 1 

t ook it upon h i m s e l f to k i l l Ms Pa t r i c ia K a o t s a n e and 

a c c u s e d 2 and a c c u s e d 3 had no idea tha t he p l a n n e d to 

5 do th i s . A l l t h i s p o i n t s a w a y f r om a f i n d i n g tha t t h e r e 

w a s an e x p a n s i o n of a c o m m o n p u r p o s e to r ob , to a 

c o m m o n p u r p o s e to m u r d e r ; a i l th is s t r o n g l y s u g g e s t s 

t ha t t h e r e was the i n t e n t i o n to k i l l , the c o n s p i r a c y to k i l l , 

t he c o m m o n p u r p o s e to k i l l Ms Pa t r i c ia K a o t s a n e f r om 

10 the ve ry b e g i n n i n g . 

Even if t h i s w a s a new d e v e l o p m e n t in the 

c o u r s e of the r o b b e r y , one sees a b s o l u t e l y no 

d i s s o c i a t i o n or d i s e n g a g e m e n t by a c c u s e d 2 and 

a c c u s e d 3 f rom the m u r d e r of Ms K a o t s a n e . 

15 In a j u d g m e n t of t he S u p r e m e C o u r t of A p p e a l , S 

v Moshengadi & Others 2005 (1) SACR 395 t he cou r t 

had to c o n s i d e r a v e r y s i m i l a r c a s e . T h r e e p e r s o n s 

e n t e r e d a h o u s e , i n t e n d i n g to rob cash f r om a s a f e . One 

of the p e r s o n s i n s i d e t h e house was the d o m e s t i c 

20 w o r k e r . The t h ree i n t r u d e r s and the d o m e s t i c w o r k e r 

w e r e a l l f o u n d gu i l t y o f r o b b e r y and murde r . T h e y w e r e 

s e n t e n c e d to d e a t h . 

The bas i s of t h e d e c i s i o n of the cou r t w a s tha t 

the a c c u s e d had al l a g r e e d to p a r t i c i p a t e in the r o b b e r y . 

25 T h o s e w h o lef t the h o u s e had lef t the lady of t h e h o u s e , 
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to wha t was ca l l ed her p r o b a b l e f a t e , w h i c h w a s tha t she 

w o u l d be k i l l ed so t h a t the d o m e s t i c w o r k e r c o u l d not be 

i d e n t i f i e d . The c o u r t sa id t ha t t h e r e b y t h e y had s h o w n 

the i r a g r e e m e n t in the e x p a n s i o n of a c o m m o n p u r p o s e 

to rob to i n c l u d e now a c o m m o n p u r p o s e to m u r d e r . 

The lady w h o w a s k i l l e d , was k i l l ed a f t e r t h r e e of 

t he r obbe rs had le f t t he h o u s e . T h e y w e r e not even 

t h e r e , but the c o u r t f o u n d tha t t hey knew t h a t she had to 

be k i l led b e c a u s e o t h e r w i s e she w o u l d h a v e i d e n t i f i e d 

one of the r o b b e r s and the cour t sa id t ha t t h e y had not 

d i s a s s o c i a t e d t h e m s e l v e s or d i s e n g a g e d t h e m s e l v e s 

f r om that m u r d e r . T h e y a c c e p t e d tha t m u r d e r . I quo te 

f rom ce r t a i n p o r t i o n s o f t he j u d g m e n t : 

"(1) The judgment points out that there was a 

good opportunity to steal money from 

the safe to which the deceased held the 

key. To obtain that key she had to be 

overpowered. 

(2) Had the deceased survived the robbery, 

she would have been able to identify 

accused 2 as the household traitor. The 

deceased therefore had to be killed in 

order to avoid accused 2's detection." 

The d e c e a s e d ' s d e a t h by w h a t e v e r m e a n s w a s in 

the ai r . 
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(1) The Trial Court accepted the reasonable 

possibility that the deceased was still 

alive when the men left the house taking 

the money with them. In convicting the 

5 other accused of the murder on the basis 

of dolus eventualis, the court pointed to 

the fact that the accused were 

responsible for the deceased's captive 

state; that they left her helpless, that 

10 they must have known that the other 

accused was intent upon killing the 

deceased and they must have known that 

she was powerless to resist. 

(1.1) The court said that the accused 

15 "cannot in law just to be allowed to 

wash their hands of what they 

knew to be the consequence of 

leaving the deceased abound 

helpless captive at the mercy of a 

20 vicious would-be murderer." 

(2) It was assumed by the court that the 

intent to kill was not part of a common 

purpose in the first place. Therefore the 

court went on to consider whether the 

25 common purpose to rob was expanded 
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to include a common purpose to murder. 

(3) The accused did not dissociate 

themselves from the robbery because 

they went off with the money and shared 

it. What had become dear to them 

however, was that the robbery was 

developing into a murder which would be 

facilitated by their own prior conduct. By 

departing the scene and leaving the 

helpless accused to her probable 

and actual fate, the appellants must be 

taken to have aqueous in the expansion 

of the common purpose unless they took 

steps to effectively to dissociate 

themselves from that development. 

(4) The court commented on a number of 

judgments of South African and <other 

jurisdictions with regard to dissociation. 

Then went on to say, not every active 

disengagement will constitute a 

dissociation. Much will depend on the 

circumstances, on the manner and 

degree of an accused's participation, 

on how far the commission of the 

crime has proceeded, on the manner and 
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timing of disengagement, on what steps 

the accused took, or could have taken 

to prevent the commission or completion 

of the crime." 

5 W h a t e m e r g e s f rom th i s j u d g m e n t in the m a t t e r 

of S v Moshengadi is that in th i s c a s e the r o b b e r s w e r e 

f o u n d not to have f o r m e d an in ten t to k i l l at the t ime tha t 

they p l a n n e d the r o b b e r y . I f i nd d i f f e r e n t l y . In d r a w i n g 

i n f e r e n c e s f r om al l the f a c t s b e f o r e me , f r om the 

10 k n o w l e d g e of a c c u s e d 1 by Ms P a t r i c i a K a o t s a n e t h r o u g h 

to the f a i l u r e to t ake any s t eps at d i s g u i s e , t h r o u g h to 

the f a i l u r e to r es t ra i n by her l o c k i n g her up or t y i ng her , 

I can d r a w no o the r i n f e r e n c e t han tha t a l l t h ree of the 

a c c u s e d i n t e n d e d to have her k i l l ed f r o m the ve ry 

15 b e g i n n i n g tha t they p l a n n e d the r o b b e r y , o t h e r w i s e t h e y 

w e r e g u a r a n t e e d a r r e s t . 

If h o w e v e r l am w r o n g , t hen .one mus t e x a m i n e , 

as w a s d o n e in S v Moshengadi & Others, the q u e s t i o n 

of d i s a s s o c i a t i o n . D i d a c c u s e d 2 and a c c u s e d 3 

20 d i s s o c i a t e t h e m s e l v e s f rom the m u r d e r of Pa t r i c i a 

K a o t s a n e w h e n it b e c a m e l i ke ly t ha t it w a s abou t to 

h a p p e n ? T h e h o u s e is not t h a t l a r g e . She w a s 

m u r d e r e d in a p a s s a g e , they cou ld not f a i l but to be 

awa re of w h a t was a b o u t to , and d id in f ac t , h a p p e n . 

25 R o o m s l ead of f f r om t h e cen t ra l p a s s a g e . It is the re tha t 
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her body l i es , it is t h e r e tha t t h e r e is b lood on t h e w a i l . 

They m u s t have been a w a r e , even if t hey t h e m s e l v e s d id 

not w i e l d the go l f s t i c k . 

F u r t h e r m o r e , th i s w a s not a q u i c k d e a t h . F rom 

5 the w o u n d s I have i n d i c a t e d t h e r e w e r e m a n y , m a n y -

many b l o w s . A f te r the f i r s t one t hey c o u l d have s t o p p e d 

a c c u s e d 1 . A c c u s e d 2 and a c c u s e d 3 cou ld have e i t he r 

p h y s i c a l l y or v e r b a l l y s t o p p e d a c c u s e d 1 . T h e y c o u l d 

have s a i d , no , let us lock her u p , let us t ie her u p . 

10 I n s t e a d , t hey o b v i o u s l y a c c e p t e d the need for her to be 

k i l l e d . 

Even f u r t h e r m o r e , w h a t d id they do? T h e y 

c a r r i e d on s e a r c h i n g , they c a r r i e d on r a m p a g i n g , t h e y 

le f t her l y i ng in the p a s s a g e , d e a d or d y i n g . T h e y 

15 c a r r i e d ou t the i r r o b b e r y . T h e y d i d not a b a n d o n the i r 

r o b b e r y b e c a u s e the i r r o b b e r y d e p e n d e d upon her d e a t h . 

It w o u l d not be a s u c c e s s f u l r o b b e r y if she w e r e not 

d e a d . 

I r e tu rn to S v Moshengadi at p a r a g r a p h 39 , 

20 page 409 a g a i n s t the l e t t e r g to h. 

"The greater the accused's participation and 

the further the commission of the crime has 

progressed, then much more will be required 

of an accused to constitute an effective 

25 disassociation. He may even be required to 
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take steps to prevent the commission of the 

crime or its completion. It is in this sense a 

matter of degree and a border line case 

cause for a sensible and just valued 

5 judgment. 

A s s e s s i n g t h e e v i d e n c e in th is c a s e , S v 

Moshengadi, the c o u r t f o u n d tha t the a c c u s e d d id not do 

e n o u g h . They cou ld not s i m p l y wa lk away , l e a v i n g the 

d e c e a s e d t ied up and at the l i be r t y of the a c c u s e d w h o 

10 a c t u a l l y d id the k i l l i n g . T h e y w e r e c o n v i c t e d of m u r d e r . 

T h e y w e r e s e n t e n c e d to d e a t h . 

In the p r e s e n t c a s e , a c c u s e d 2 and a c c u s e d 3 

h a v e , as I p o i n t e d o u t , re l i ed u p o n the d e a t h , the m u r d e r 

of Ms K a o t s a n e in o r d e r to a c h i e v e the i r r o b b e r y . T h e y 

15 are t h e r e f o r e gu i l t y of m u r d e r , i f I am w r o n g in t ha t , and 

th i s w a s s o m e t h i n g t h a t d e v e l o p e d as the r o b b e r y w e n t 

a l o n g , they a re s t i l l g u i l t y of m u r d e r b e c a u s e t hey d id 

not d i s a s s o c i a t e or d i s e n g a g e t h e r e f r o m . 

C o u r t s , one w i s h e s to c o m m e n t on the h o p e l e s s n a t u r e 

of the i n v e s t i g a t i o n o f t he S o u t h A f r i c a n P o l i c e . In t h i s 

case I c o m m e n t f i r s t l y on t h e f a c t t ha t no f i n g e r p r i n t s 

w e r e t a k e n at the s c e n e . W e do not even know w h o s e 

25 f i n g e r p r i n t s were on t h e go l f c l u b . I c o m m e n t s e c o n d l y 

COMMENT ON THE WORK OF THE SOUTH AFRICAN POLICE 

20 As has b e c o m e c u s t o m a r y now in the C r i m i n a l 
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on the fac t tha t the i t ems w h i c h w e r e h a n d e d in to the 

S o u t h A f r i c a n Po l i ce r e g i s t e r w e r e d e c l a r e d qu i t e f o r f e i t 

to the s ta te and sen t o f f f o r a u c t i o n . N o t w i t h s t a n d i n g 

tha t the t r ia l had not e v e n c o m m e n c e d . 

5 Th is i n c o m p e t e n c e is not s u r p r i s i n g . A f t e r a l l , 

we l e a r n e d f r om C a p t a i n M a y o l o , who is t h e p o l i c e m a n 

who d e c l a r e d the v a r i o u s , w h a t w o u l d have been e x h i b i t s 

f o r f e i t , tha t he m o v e d f r om c o n s t a b l e to c a p t a i n w i t h o u t 

an e x a m i n a t i o n or e v e n an i n t e r v i e w . W e w o n d e r if h is 

10 p r o m o t i o n had s o m e t h i n g to do w i t h f a m i l y r e l a t i o n s h i p 

to s o m e b o d y in p o w e r b e c a u s e it c e r t a i n l y had n o t h i n g to 

do w i th g r e a t e r k n o w l e d g e , c h a r m or c o m p e t e n c e . 

F ina l l y one mus t c o m m e n t upon the g r e a t 

r e l u c t a n c e of the S o u t h A f r i c a n Po l i ce to ever t a k e 

15 s u s p e c t s to m a g i s t r a t e s fo r s t a t e m e n t s to be m a d e . The 

c l a im is a l w a y s tha t m a g i s t r a t e s a re not a v a i l a b l e . T h e y 

may be d i f f i cu l t to f i n d , bu t in th is case t h e r e is no 

s u g g e s t i o n tha t any a t t e m p t w a s ever made to f i nd a 

m a g i s t r a t e . 

20 F I N D I N G 

A c c u s e d 1 , T h o k o z a n i M a h l a n g u , you are 

F O U N D G U I L T Y as f o l l o w s : Coun t 1 , in the m u r d e r 

of P a t r i c i a K a o t s a n e on 18 May 2 0 0 9 ; C o u n t 2, t he 

r o b b e r y of a n u m b e r of i t ems f rom 14 M a g a l i e s b u r g 

25 S t ree t on 18 May 2 0 0 9 ; Coun t 3, t he u n l a w f u l 
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p o s s e s s i o n of a f i r e a r m on or abou t 18 May 2 0 0 9 and 21 

Ju iy 2 0 0 9 ; Coun t 4 , u n l a w f u l p o s s e s s i o n of f i r e a r m , on 

or abou t 18 May and 21 Ju ly 2 0 0 9 . 

A c c u s e d 2 , M a n d l a S i l u m a , you are f o u n d 

5 G U I L T Y of the m u r d e r of Ms Pa t r i c i a K a o t s a n e on 18 

May 2 0 0 9 . You are f o u n d G U I L T Y o n c o u n t 2 , a c h a r g e 

of r obbe ry and the t a k i n g of c e r t a i n i t ems f r om 14 

M a g a l i e s b u r g S t r e e t on 18 May 2 0 0 9 . You a re f o u n d 

GUILTY on c o u n t 3 o f u n l a w f u l p o s s e s s i o n of a f i r e a r m 

10 on or abou t 18 May and 21 Ju iy 2 0 0 9 . You are f o u n d 

G U I L T Y on c o u n t 4 u n l a w f u l p o s s e s s i o n of a m m u n i t i o n 

on 18 May and 21 Ju l y 2 0 0 9 . 

A c c u s e d 3, J e f f r e y S e i l o , you are f o u n d G U I L T Y 

on count 1 , t he m u r d e r of Pa t r i c i a K a o t s a n e on 18 May 

15 2 0 0 9 . You are f o u n d G U I L T Y on c o u n t 2. r o b b e r y of 

c e r t a i n i t ems f r om 14 M a g a l i e s b u r g S t r e e t on 18 May 

2 0 0 9 . You are f o u n d G U I L T Y on c o u n t 3, u n l a w f u l 

p o s s e s s i o n of a f i r e a r m on or abou t 18 May 2 0 0 9 . You 

are f ound G U I L T Y on c o u n t 4, u n l a w f u l p o s s e s s i o n of 

20 a m m u n i t i o n on or a b o u t 18 May 2 0 0 9 . 

In r e s p e c t of c o u n t 2, the c o n v i c t i o n of r o b b e r y , 

it must be no ted tha t t h i s is a robbe ry w h e r e a g g r a v a t i n g 

c i r c u m s t a n c e s , as d e f i n e d in Ac t 105 of 1977 are 

p r e s e n t . 

25 


