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CASE NO: 2010/31703
In the matter between:

NEDBANK LIMITED Plaintiff
and
MOCCASIN INVESTMENTS (PTY) LIMITED Defendant

CASE NO: 2011/07117
In the matter between:

ABSA BANK LIMITED Plaintiff

and

YOUNG STAR TRADERSCC First Defendant

MOGALE, DAISY DIBUSENG PAULINHA Second Defendant
JUDGMENT

PETER AJ

[1] The issues common to all five of these actions taee relevant

circumstances to be considered by a court andribeegdure to be employed,
for the exercise of such consideration, in deciditgether or not to grant an
order declaring immovable property specially exabld. There are two
actions in which application for default judgmesitsought and three in which

summary judgment is sought.

[2] These issues arise by reason of a recent amendontrg provisions

of rules 45 and 46 of the uniform rules of courd @more recent judgment of
the Constitutional CouBundwana v Steko Development CC & Othaes 1]
ZACC 14 ("Gundwana’). The amendment to rules 45 and 46 are contained in
GN R918 of 19 November 2010 and came into effeckédmecember 2010.
The judgment of the Constitutional Court@undwanawas handed down on
11 April 2011.
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[3] In its amended form, rule 46(1)(a) reads as foltows

“(1)(a) No writ of execution against immovable peoty of any
judgment debtor shall issue until —

(1) a return shall have been made of any process which
may have been issued against the immovable
property of the judgment debtor from which it
appears that the said person has not sufficient
immovable property to satisfy the writ; or

(i) such immovable property shall have been declared
specially executable by the court or, in the casa o
judgment granted in terms of rule 31(5) by the
registrar: Provided that, where the property sought
be attached is the primary residence of the judgmen
debtor, no writ shall issue unless the court, hgwvin
considered all the relevant circumstances, orders
execution against such property.”

[4] The history and development of the provisions ile 46(1), in the
former Transvaal, are set out@erber v Stolze & Otherk951 (2) SA 166 (T)
(“Gerber”) andNedbank Ltd v MortinsoB005 (6) SA 462 (W) (Mortinsor)
and are summarised iBundwanaat para 37. In the old South African
Republic an order of court was required to have ithemovable property
declared executable. This was so where there waattampt to execute
against immovable property and immovable proper@ys vinsufficient to
satisfy the judgment debt. In 1902, after annexadiod in the first set of rules
governing the Colonial courts, this practice wastcmed except where, by
judgment of the court, the immovable property hagrbdeclared specially
executable. At the end of 1903 the rules were gbdand vested the registrar
with the authority and discretion to issue a wgaiast immovable property
where an attempt at execution against movable propedicated that the
movable property was insufficient to satisfy thedgment debt. This
procedure could be adopted by a judgment creditdhé absence of a court
order declaring the property specially executalf@. order could be obtained
declaring the immovable property specially execatast judgment stage
where the property was specially hypothecated lier debts in respect of

which the money judgment was obtained. This wahat cut to dispense
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with the requirement of executing first against @iole property before having
recourse to the immovable properi@erber at 171 — 172. In 1991 an
amendment took place to introduce section 27A theoSupreme Court Act,
1959 and in 1994 an amendment was made to theromifales of court in
terms whereof rule 31(5) was introduced. The ohition of section 27A
came into operation on 21 January 1994 in resfdeait the High Courts with
the exception of the then Orange Free State PriaVimdvision. In that
division the operation of such section was delayatil 1 September 1995. In
terms of section 27A the registrar was empoweregtdat and enter judgment
by default in the manner and circumstances presdity the uniform rules of
court. Rule 31(5) regulated the manner and cirtantes under which the
registrar could grant default judgment and, urtd tost recent amendment,
rule 45(1) made provision for the registrar to deelimmovable property
specially executable at the time of judgment. Tfosn 1903 until 1994,
execution could be levied against immovable prgp@rbne of two instances.
The first was where the court declared such immievgiooperty specially
executable; such orders were granted where the Vraloh® property had been
hypothecated for the debt in respect of which tleaey judgment was sought.
The second was where there was insufficient rddé@smovable property to
satisfy the judgment; the registrar, without judiantervention, could cause a
writ to be issued in respect of immovable propertyince 1994 execution
could be levied against the immovable property ithiad instance, where
there had been an order declaring the propertyiapeexecutable by the

registrar when granting a default judgment.

[5] In 2005, inJaftha v Schoeman & Others; Van Rooyen v Stolz &
Others 2005 (2) SA 140 (CC), the Constitutional Court héhat section
66(1)(a) of the Magistrate’s Court Act, 1944 viektsection 26(1) of The
Constitution of the Republic of South Africa, 1996he Constitution”). The
violation was to the extent that the relevant s$tatu provision allowed
execution against homes of indigent debtors whesg lost security of tenure,
on the basis that it did not provide for judicialeosight. The provisions of
section 66(1)(a) provided for the issue by thekcl#rthe Magistrate’s Court
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of a writ of execution against immovable propertyhene there was an
insufficiency of movable property to satisfy thedgment debt. On the
strength ofJaftha unsuccessful constitutional challenges to the tegis
competence were considered by the full court &f division inMortinsonand
the Supreme Court of Appeal iBtandard Bank of South Africa Ltd v
Saunderson & Other2006 (2) SA 264 (SCA). IMortinson although the
full court held that the registrar had the compe¢eto declare specifically
hypothecated immovable property executable, a dilgractice was laid
down, at 473 D-H, requiring an applicant for defauidgment to file an
affidavit simultaneously with such application sejt forth the following

averments:

[5.1] the amount of the arrears outstanding as at the afathe

application for default judgment;

[5.2] whether the immovable property which it is soughhave
declared executable was acquired by means of brasgistance of a
State subsidy;

[5.3] whether, to the knowledge of the creditor, the imaisde

property is occupied or not;

[5.4] whether the immovable property is utilised for desitial

purposes or commercial purposes; and

[5.5] whether the debt which is sought to be enforced was
incurred in order to acquire the immovable propesbyght to be

declared executable or not.

[6] This rule of practice was calculated to alert thgistrar and assist
him or her in determining abuses and referring ¢h@gpplications for
consideration by the court, at 473 C-D. A furtlhele of practice was laid

down that the warrant of execution presented tordugstrar for issue was
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required to contain a note advising the debtohefgrovisions of rule 31(5)(d)
which provided for the right to set the matter ddi@nreconsideration by the

court.

[7] In Saundersonat 277 D-Eyet a further practice directive was issued
requiring the defendant’s attention to be drawrth® provisions of section
26(1) of the Constitution. The court defined thsuie inJafthaas not section
26(3) of the Constitution, but rather section 26(1Fection 26(3) was
expressed to become relevant in the event of ewiconsequent upon a sale

in execution and thus was not an issudafihg Saundersor273 F-G.

[8] The relevant provisions of section 26 of the Cauastin reads as

follows:

“(1) Everyone has the right to have access to @atechousing.

(3) No one may be evicted from their home, or hiéner home
demolished, without an order of court made aftersatering
all the relevant circumstances. No legislation npaymit
arbitrary evictions.”

[9] The procedure whereby a person may be evicted fimmor her
home in consequence of execution of a judgment deherally follows a
sequential chain. A judgment or order is madeallgdor the payment of
money, an order is made declaring the immovablepgity specially
executable, a writ of execution is then issued amdattachment effected by
service of the writ on the judgment debtor anddbeupant of the property, a
sale in execution is held and thereafter regismatif transfer is made pursuant
to such sale. It is usually only after such trangat the new owner brings an
application for eviction of the person concernedthough section 26(3) of
the Constitution requires judicial oversight foetaviction of a person from

his or her home, the effect of the judgment Gundwana particularly
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paragraph 41, is that the execution process isteduaith eviction for the
purposes of section 26(3) thgudicial oversight by a court of law of the
execution process is a must This early judicial interposition permits a
mechanism to prevent abuse at an early stage beebmea fidepurchaser and
new owner seeks the eviction of the incumbent aftichvhater time
circumstances are different and the scope to renaeggst abuse is much

narrower than prior to attachment of the property.

[10] Gundwanawas decided on the provisions of the rules priothtr
amendment although cognisance was taken of the damet. It was noted
that the prospective effect of the order of conthal invalidity might have

been ameliorated by the amendment, paragraphsd336an

[11] Rule 45 is the rule dealing generally with exeautand execution

against movable property. Rule 46 is the rule wideals with execution of
immovable property. Prior to amendment rule 45€gulated the issue of a
writ of execution against immovable property. Teeent amendment to the
rules deleted from rule 45(1), and repeated in 46l¢), the provisions of the
rules as they were prior to amendment. These Wereexecution against
immovable property may issue in three instanceserasithe immovable

property has been declared executable by the dautie case of a judgment
granted in terms of rule 31(5), declared executhlgléhe registrar and where
there is a return made of process issued againsalte property which

indicates that there is an insufficiency of movaieperty to satisfy the writ.

There is one important innovation introduced by dheendment. This is the
proviso present at the end of rule 46(1)(a)(ii).

[12] In regard to this proviso, | make two preliminatyservations. First
this proviso must be read as qualifying both sutagaphs (i) and (ii) of
paragraph (a) of the sub-rule. To read the proasonly qualifying sub-
paragraph (ii) would be offensive to boGundwanaand Jafthg judicial

oversight is required irrespective of the insuéfiitty of movable property to

satisfy the debt. Secondly there is to be obsearednportant difference in



Page 8

the wording of the proviso and the principle enatexl inGundwana. The
proviso makes provision for judicial oversight wiadine property sought to be
attached is “the primary residence of the judgmaeitor’. The judicial
oversight required in terms of the provisions dafte 26(3) byGundwanas
where the property sought to be attached is “thmehof a person”. This
wording appears to have been carefully chosgaundwanaas appears from
paragraphs 1, 18, 23, 34, 49, 50, 55 and 65 ofutthgment. This wording is
echoed in the words of section 26(3) of the Comistih. \Whether or not there
is a distinction to be drawn between a person’sénamd a primary residence
is something with which | need not concern myself present purposes.
However, in two of the matters before me, the judgmdebtors and the
mortgagors of the immovable properties are juriggcsons; a company and a
close corporation respectively. The propertiesraneertheless residential. It
is not uncommon for a person’s home to be heldutjinothe vehicle of a
juristic person or trustees in trust for a benafigi On my reading of
Gundwanathe relevant jurisdictional fact that enlivens tget 26 of the
Constitution is not so much the status of the juelghdebtor, but rather the
fact that the immovable property in respect of wWhéxecution is sought is a
person’s home. Thus in my view, where the honteeld through the vehicle
of a company, close corporation or trustees, thestdotional protection
afforded by the provisions of section 26(3) exteredsially to members of
such companies and close corporations and ben&giaf the trusts, who are
living in the immovable properties concerned anghhbe considered as what
might loosely be called “beneficial owners”, addaes to persons who own the
immovable properties in their personal capacitidsdo not consider this
applicable to the position of an ordinary lesse¢hasinterest of such is not
akin to a homeowner and in any event there seerbs gufficient protection
of such more limited interest in the applicationtbé common law rule of
huur gaat voor koo@and the statutory provisions of the Preventionllegal

Eviction from and Unlawful Occupation of Land A&998.

[13] Thus the effect osundwanais that by reason of section 26(3) of the
Constitution - and as repeated in the proviso la 46(1)(a) - where an order
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is sought to declare immovable property speciatgcatable and that property
is the home of a person, the court is enjoinedamsicler ‘all the relevant
circumstancés It no longer suffices merely that the immovabpl®perty is
specially hypothecated as security for the debingivise to the judgment,

although this is no way an unimportant consideratio

[14] What is required is an evaluation of the factsamflecaseGundwana

paragraph 49. It is also unwise to set out allfdoes that are relevant to the
exercise of judicial oversighfafthapara 56,Gundwanapara 54. This is so
because, in my view, what circumstances are retavay vary from case to
case; as too the relative weight to be attachedralegtance attributed to the

various factors.

[15] Neither the Constitution nor the rules of courtidefor give any

content to what areall the relevant circumstancés

[16] | do not consider it particularly useful to succumabthe impulse to
fossick about the divergent practice directionghaf various High Courts in
order to catalogue a check-list of relevant circtamses. Although the effect
of Gundwanaand the amendment to rule 46 requires a consideraf all
relevant circumstances which a court is requirecottsider before making an
order declaring immovable property specially exabld, there is in my view
no urgent need to embark on a search to get séni@ more appropriate first
to give consideration to the context and purposehef judicial oversight
requirement provided in section 26(3) of the Cdustin. An appreciation of
the context and purpose of the judicial oversigiguirement is a useful lens
with which to bring into focus that which might perly be identified as

relevant in the circumstances of any given case.

The context and purpose of the constitutionallyinesgl judicial oversight

[17] The context giving rise to the requirement of jiglioversight is an

apparent tension between two competing social gal@n the one hand there
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is a need for people to be housed and the valhawhg a home. To advance
this social value, protection must be affordeddecurity of tenure of persons
in their homes. There is also an appreciation thahy in our society have
either an insufficiency of means or are too illemhed to vigorously defend
their rights and are thus deserving of a measuedtial initiative in their

protection. This social value, the need to howes®pfe and provide security of
tenure, finds its expression in section 36 of tlen<ditution. On the other
hand, there is a compelling social value in enfagatontracts and requiring
the discharge of debts. In order to promote thigas value, court structures
exist and this social value finds its expressiosdation 34 of the Constitution.
Judgments are given to enforce the payments osdelpromote this social
value. The process of execution is essential @ giontent and effect to
judgments of the courts. It is for this reasonptomote this social value and
as a reasonable alternative to self-help that thets and their execution

machinery exist and are available to be utilisegubigment creditors.

[18] However the right to execution is not absolutehds its limitations.
Certain assets necessary for the maintenance atehaunce of a debtor and
the means of earning a livelihood are beyond tlaehref execution; section
39 of the Supreme Court Act, section 37 of the Miagie’s Court Act, 1944
and section 86(2) of the Insolvency Act, 1936. ifirty there are restrictions
relating to certain insurance benefits; sectiorob&he Long-Term Insurance
Act, 1998. Statutory protection has been givercddain pension benefits;
section 79 of the Railways and Harbours Service A812, section 3 of the
General Pensions Act, 1979, section 14 of the ABedsons’ Act, 1967,
section 11 of the Blind Persons’ Act, 1968 and cengation for work related
injuries or illnesses; section 131 of the Occupwlidiseases in Mines and
Works Act, 1973 and section 102 of the now repealdrkmens’
Compensation Act, 1941, section 32 of the Compersdbr Occupational
Injuries and Diseases Act, 1993. Similarly pratectis given to
unemployment insurance benefits; section 33 of.themployment Insurance
Act, 2001.
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[19] What is of significance is that a residential hameot placed beyond
the process of execution. The Constitutional Cbas declined to read into
section 67 of the Magistrate’s Court Act, a protdn against the sale in

execution of houses of a particular minimum valad#thapara 51.

[20] Thus on an individual level, in the competitionveeén the rights of
the judgment creditor to obtain satisfaction of jilndgment debt by execution
against immovable property and the rights to haysina judgment debtor, or
person in the position of a beneficial owner oceagyhrough the judgment
debtor, the judgment creditor’s rights will enjafative primacy. If this were
not so, it would bring about a situation in whiokbtbrs could borrow money
to purchase immovable property and defeat thenlittnes’ legitimate claims
to repayment by asserting a constitutional righhooising at the expense of

the creditor.

[21] Furthermore the conflict between individual judgmereditor’s right

to execution and the judgment debtor’s rights taismg is not the only
consideration in the promotion of the social valuésve referred to above.
Viewing considerations on a macro economic levefobd the parochial
concerns of individual litigants, the two socialluegs are not so much
juxtaposed as symbiotic. To put residential imnt&goroperty which is a
person’s home into that class of assets beyoncetwh of execution would be
to sterilise the immovable property from commerberéby rendering it
useless as a means to raise credit. Preventirtgrddbom using their homes
as security to raise credit will create a clashaheless persons; those who
are unable to afford the full purchase price oirthemes in a cash sale, but
could afford to repay a loan for the purchase priearthermore it would lock
up capital and prevent the home owning entreprefrean using his or her
home as security to finance business initiativdis has been recognised by
the Constitutional Court idaftha at paras 51 and 58. The need for poor
communities to take financial responsibility for mwg a homeJaftha para
53, will go unfulfilled as members of the poor commities will not be able to

obtain finance from banks who will not advance mone purchase



Page 12

immovable property if the immovable property canbetused as security for
repayment. It is for this reason that the Contstial Court has held that the
constitutional considerations do not challenge ghaciple that a judgment
creditor is entitled to execute upon the assetsagudgment debtor in
satisfaction of the judgment debts sounding in ngpegecution is not in itself
an odious thing, it is part and parcel of normalremnic life, Gundwanaparas
53 and 54.

[22] Although execution is necessary and its existenoghdrs the
attainment of the housing social value through litating credit, it must
nevertheless be appreciated that in certain cirtames resort to execution
against immovable property might be abused. Wheacwdion is an abuse it
is offensive to the attainment of one or both ef social values. Where resort
is had to execution against immovable propertydaromparatively trifling
judgment debt, as illustrated raftha there is a strong indication of the
presence of an abuse. A person is dispossesdbe security of residential
tenure and a drastic price is paid by the judgndebtor for no corresponding
benefit to the judgment creditor. The claim toigattion of the judgment
debt might easily have been satisfied other thanrdsprt to the drastic
procedure of execution against the residential hoinesuch a case the social
value of ensuring a debt is paid could easily béwitout the dispossession
of the judgment debtor of the residential propertyn such a case, the
execution against the immovable property would bistifiable, Jaftha para
55. There also be instances in which a judgmesdit@r insists on rights of
execution not so much to obtain satisfaction ofjtidgment debt, but rather to
acquire the judgment debtor’'s property either diyeor in collusion with
another at an amount significantly lower than iiteetvalue through a sale in
execution. Although extremely difficult to estatlj scope for this type of
abuse exists where the judgment debt is disprapately small to the value

of the property.

[23] The context of the judicial oversight provided gcson 26(3) of the

Constitution is a matrix of factors. There are #xistence of the social need
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for housing, the constitutional right to accesadequate housing embodied in
section 26(1), the need for people to honour ttebts, the need for debts to
be enforced by a court process and the need fauégra, all of which serve
the housing need, as well as the drastic naturdaan@aching consequences
of executing against a person’s home and the séompé¢he abuse of the

process of execution.

[24] Seen in this context, the purpose of the judiaigction required in
section 26(3) is to act as a filter or check onceien that does not serve the
social interests and which is an abuse. Expresseply, the function of the
court is to safeguard against abuse of the exetyiocess. It is with the
consideration of this context and purpose thattargenation is made whether
or not to declare a person’s home executable.

[25] As mentioned earlier there is no definition in eitlthe Constitution
or the rules of court as to what ara@l“the relevant circumstances”Some
guidance is given idafthg paras 56 to 60, which in my view is the most
valuable and authoritative starting point. Althbi#aundersomndMortinson
have been overturned on the question of the ragistcompetence to declare
specially executable property constituting a pestome, the guidance that
those judgments give and their practical directioegertheless remain intact,
Gundwangpara 52. In my view this guidance should be &gpiaving regard
to the context and purpose referred to above. Alaleach case should be
decided on its facts; flexibility should be retaine what is required to satisfy
the threshold rather than demanding adherence ioflexible procedure or
list of prescripts before an order of executiomasde.

The relevant circumstances

[26] To my mind, the first and most important considergtand the one
which calibrates the perspective of the other a®rsitions, is the
circumstances in which the debt was incurréafftha paras 58 and 60; in

particular, whether or not the immovable propergsvgpecially hypothecated
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as security for the judgment debt. Where thisoistse mortgage bond may
constitute a purchase money mortgage bond, knowroun law as a
kustingbrief This is registered against the title of the oy at the time it
was acquired by the judgment debtor as securitycfedit afforded to the
judgment debtor to discharge the obligation of fhechase price of the
property. Such may be registered in favour ofsbléer of the property at the
time it was acquired by the judgment debtor orsasmore common place in
modern times, by a bank or lending institution, reninsolvent Estate of
Buissinne; Van der Byl and Meyer v Sequestrator atibrney-General
(1829) 1 Menz 318 at 32Meyer v Hesslingl993 (3) SA 851 (NmS) and
1992 (4) SA 286 (NmS). Akustingbrief provided it is registered
simultaneously with registration of ownership itihe name of the mortgagor,
has long been recognised as a superior front-rgnkirm of securityin re
Insolvent Estate of Buissinne, Croeser v Sequestaatd Attorney-General
(1829) 1 Menz 330 and currently finds recognition Section 88 of the
Insolvency Act, 1936 Whether or not the priority given to a purchasengy
mortgage bond registered at the time of transfer egarectly received in our
law as a kustingbrief as contemplated in section 88 of the Insolvency, A
see DenoonThe Kustingbrief(1944) 61SALJ 272, is not something upon
which | need to dwell. | use the expressidustingbrief as opposed to
“kustingsbrief as the former is the form in which the expressonsed in the
English version of the Insolvency Act and receiugd South African English
in the two Buissinnereported decisions, see also the entry in Oxféd,
Dictionary of South African English on HistoricatiRciples 1996.

[27] In the context of safeguarding against abuse,nthadly be said, in
the ordinary course, that there is an abuse ofesavhere a judgment
creditor seeks to execute against a person’s hohezewthe debt arose from
providing the funds to purchase the property, theperty was specially
hypothecated as security for such credit and thesebeen a default on the
debt. Similarly where the property has been hypcdked for some other debt,
possibly improvements to the property or the prioviof working capital for
the conduct of a business which has failed, thelle iw the ordinary course,
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be less scope for an abuse of procedure than wthereproperty is not
hypothecated as security for the judgment debt. thim absence of an
indication of abuse to alert the court to a morgilant enquiry, execution
ought normally to followJafthapara 58. Where the judgment debt has arisen
independently and without hypothecation of the prop the court will be
more astute to enquire into the need to execut@stgae immovable property

in coming to a determination whether or not to makerder as contemplated

in section 26(3) of the Constitution.

[28] The next factor to be considered is the amounhefjadgment debt;
Jafthaparas 57 and 60The amount of the arrears may equate to the jedgm
debt but this is not necessarily so. It is vergnomon, and almost universal in
my experience in relation to purchase money ancriog mortgage bonds,
for there to be an acceleration clause entitlirggjtililgment creditor to demand
the full balance of the indebtedness outstandingrevtihe debt was to be
repaid in instalments and there has been a delgulthe debtor. In the
analysis when giving consideration to whether ot execution should be
granted to enforce a judgment debt, it is the eizthe indebtedness due and
owing to the creditor, sought to be enforced by mseat a judgment, which is
more important than the size of the arrears whagrasent the default giving
rise to an accelerated balance. These two amauweatsonceptually distinct

and should not be confused.

[29] As a general proposition in our law where a debt&s a contractual

performance obligation which is staggered in ims&its, the failure to pay a
particular instalment does not in itself justifyetireditor to claim the whole

amount of the performance or to cancel the contrict lease of immovable

property, in the absence ofleéx commissoriathe failure to pay rent in itself

does not entitle the lessor to cancel the agreemesdonable notice must be
given before a cancellation may be effect@®d|dberg v Buytendag Boerdery
Beleggings (Edms) BkO80 (4) SA 775 (A). In the context of a saldfadé

in payment of one instalment of the purchase pilimes not permit the seller

to claim the whole amount of the purchase prideldingh v Van Schade
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(1899) 16 SC 128Wessel's Law of Contract in South Afri@aed 1951 paras
3032 and 4881. In respect of an obligation to yepaloan by way of

instalments, there seems to be authority, whichiatles from the general
principle, in that although not expressed, a righaccelerate the full balance
outstanding might be implie&cott v Holmed4916 NPD 33. Whether or not
this is a correct deviation from general the ppieiis not something which |
need to consider as all the cases before me armlédduon mortgage bonds

with acceleration clauses.

[30] In ABSA Bank Ltd v Ntsane & anoth@007 (3) SA 554 (T)
(“Ntsané), an application was made by a bank for defawitgment for the
outstanding balance due and payable under a mertigagd over residential
property specially hypothecated as security for pnechase money. The
history of the matter had indicated that the defesl had repeatedly been in
arrears and defaulted on their monthly instalmenfss a result of these
defaults, the bank decided to exercise its righddcelerate repayment of the
outstanding balance owing at the time. Applicatwas made for default
judgment in the sum of R62 042,43. The amounhefarrears at the time that
the plaintiff bank made its decision to accelertie repayment of the full
outstanding debt and the amount of the arrearbadtdate does not appear
from the judgment nor does same appear to have diselosed to the court;
Ntsaneat 558 para 19. What is clear is that at the datee application for
default judgment, the amount of the arrears stadell8,46. The court posed
a number of questions including whether or not exgment of the plaintiff's
rights in terms of the bond for the sum of R18,46uld be unconscionable,
p 559 para 26.3 and whether or not enforcemertteptovisions of the bond
entitling the plaintiff to declare the property exéable for the sum of R18,46,
would be in conflict with the provisions of secti@6 of the Constitution and
the right of access to housing, p 558 para 26.5heiOquestions of current
relevance posed were, given the plaintiff's rightdyether or not the court
retained a discretion to grant or refuse defauligjnent prayed for,
p 560 para 26.7, once the debtor had fallen inteass and elected to
accelerate payment of the capital owing would artcba entitled to enforce
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the plaintiff to reinstate the repayment provisiaighe bond by refusing to
enforce an order that the full amount of the ligpithat has become owing
and due should be paid, p 560 para 26.11 and wheth®t the refusal on the
part of the court to enforce the bond amountedi¢tating a new contract to
the parties p 260 para 26.12.

[31] In deciding whether or not immovable property sdobé declared
executable for the paltry sum of R18,46 is a fasiyple question. Clearly
not. Execution against immovable property for sien of R62 042,43 does

not present such an easy, clear or straightforaassver.

[32] The sum of R18,46 was not the amount of arrearstanding at the

time the decision was made by the bank to exertsseghts of acceleration to
claim payment of the full outstanding balance. sTlmount was the
outstanding balance of the arrears after paymeat$ lbeen made after
commencement of the proceedings. The judgmenupred, at p 558 para 19
that the decision taken to accelerate was not noadarrears that had only
amounted to R18,46. In stating the question pasqehragraph 26.3 of the
judgment relating to the unconscionability of tiidogcement of the plaintiff's

rights in terms of the bond for the sum of only RiBis with respect a
misstatement of the issue. There were two distiigtits of the plaintiff in

terms of the mortgage bond. The first was to &re&t and ask for judgment
for the full balance of the debt outstanding. HBeeond was the procedural
right to execute against the hypothecated immovabigperty for that

judgment sum. It is this latter procedural righbieh is required to be

judicially overseen in terms of the provisions e€son 26(3), notwithstanding
the wording of same refers to “eviction” as opposetexecution”. As set out

above, defining the issue in paragraph 26.5 wifaremce to the outstanding
amount of the arrears at the date upon which defadgment is asked, as
opposed to the full outstanding balance, presemtsagy answer but avoids
true definition of the issues. A better definitisngiven in the question posed
in paragraph 26.7 referred to above as to wheth@obthe court retained a

discretion to refuse the judgment prayed for andwdrat grounds. This
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guestion and the questions posed in paragraphsl 2éngl 26.12 of the
judgment, which | have referred to above, all eltd the question as to
whether or not there can be an interference wighdfeditor's common law
contractual right to claim acceleration, where sameeprovided for expressly
in terms of the underlying agreement defining figats and obligations of the

parties.

[33] In paragraph 67 oNtsane the Court appreciated that neitllaftha
nor Saundersondealt with the question of judicial interferencethwthe
creditor’s decision to exercise rights of accelerabn a debtor’s default. It is
acknowledgedNtsanepara 68, that it is difficult to imagine a groungon
which such a decision of the creditor could be heldoe unlawful. The
ensuing discussion in the judgment from page 568 pQ to page 567 para
82, appreciates that such a discretion by the cuoight deny the plaintiff the
right to enforce a covenant properly and lawfuliytezed into and create
uncertainty and distrust in commercial activitiesdainvestment in the
economy, p 566 para 72 and appreciates, corrattipyi view, that even if
there is an acceleration of the bond on non-paynibate is a discretion to
refuse to grant execution against a residentigbgmy when enforcement of
the full rights to execution amount to an abusthefsystem pp 566 — 567 para

79. The judgment proceeds at p 567 C:

“[81] This leaves the question unanswered wheth@6 sof the
Constitution could be infringed if a bond holdetlsaip the
bond because the mortgagor has fallen into arreatsle
the unpaid amount is as minute as in this case.

[82] It is clear that it would be in conflict witlts 26 of the
Constitution to enforce the right to execute agains
immovable property and thereby terminate the defatwd
right to adequate housing in the present instance”.

[34] The result is that default judgment was grantethensum of R18,46
together with interest. The effect of the judgmenais to recognise only the
creditor's claim to payment of the arrears and twthe payment of the
outstanding balance. That being so, it was ingppate and an abuse to grant
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an order permitting execution against the immovaitgerty for the trifling

judgment debt.

[35] With the greatest respect | am unable to agree thighjudgment to
the extent that it lays down a rule that the coustinal imperative of judicial
oversight of execution, to prevent abuse in refatio execution against a
person’s home in satisfaction of a judgment deliereds a power to the court
to redefine the creditor’s contractual entittemtng judgment debt, in terms
where executing against immovable property for saaledefined judgment
debt is an unconscionable abuse. It appears tahateto follow this rule
would be to endorse a line of reasoning that conue®emith its first premise
that the arrears, for the exercise of a right ofedration, are relatively
insignificant and do not in themselves justify extsan against immovable
property. The second premise is that the exedfiske creditor of a right of
acceleration results in a balance outstanding sifyaificantly larger amount
which would justify execution against a person’snigoin satisfaction of that
debt and would not be an abuse of the court praeedlhe conclusion is then
to ignore the creditor’s lawful right to claim adestion so as to answer the
enquiry required by the considerations of secti63p of the Constitution
with reference only to the amount of arrears andtaahe true amount in
respect of which the judgment creditor is entitiegudgment. This reasoning
and conclusion is calculated to result in an ansygsterse to the creditor in

favour of the debtor. In my view this is the in@mt approach.

[36] What must first be ascertained is the amount irclvitihe creditor is
entitled to judgment. This enquiry into contra¢tughts is independent of the
guestion whether or not execution against a pessdime should be
permitted in satisfaction of that judgment debt lAinderstand the position at
common law, where there is in a contact an expriggg of acceleration,
which might be exercised when there is a defaufiayment, this right might
be exercised notwithstanding the default is foelatively small amount or is
subsequently purged. There is in my view no scopefcourt to introduce a

new rule that a right of acceleration cannot ber@ged where the default is
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for a relatively small sum if execution againstexgon’s home is sought for
that small sum, but judgment for a more substaatiaklerated balance would
justify such execution. Similarly it raises theegtion of an entitlement to
judgment of an accelerated balance, in the sansamstances except that no
order for execution is sought at the time of judgtnerhe logical result of this
rule is that judgment should be refused for thestiial balance which
would justify a later order for execution because arrears that triggered the
right were not so substantial. A further compleatis that the registrar is
competent to grant such a money judgment. Thigrimraises the spectre that
a court will be required to overturn a legitimatedgment for a duly

accelerated balance which justifies execution.

[37] To interfere with a creditor's contractual right txcelerate the
discharge of obligations to be made in instalmeaitsnot be justified in my
view, in the light of the purpose and function bé tudicial oversight which

emerges frondafthaandGundwana

[38] To deny a creditor the contractual right to acakeipayment of an
outstanding debt on account of either the sizehef default or period of
default, is a function of the legislature, howewggent the need for such
legislation might be. There was a restrictionect®n 11 of the now repealed
Credit Agreements Act, 1980 which limited the rgjbf a creditor to cancel a
credit agreement to which the Act applied. Thalitoe was required to give
or deliver a notice to the debtor calling for payrmnef arrears and affording
the debtor a period of 30 days grace in which tealo This was a legislative

alteration to the position at common law.

[39] To some extent, an answer may be had to the difesuwhich made
Ntsanesuch a hard case. This may lie in the provisafreections 129(3) and
(4) of the National Credit Act (“NCA”) which wereohin force at the time of
Ntsane Section 129(3) of the NCA makes provision faledtor to reinstate a
credit agreement that is in default by paying lal amounts overdue together

with permitted default charges and reasonable caé$tsenforcing the



Page 21

agreement up to the time of reinstatement. Tigistris limited to its exercise
prior to cancellation of the agreement by the d¢oedand termination thereof
in accordance with the provisions of section 123hef NCA and prior to the
sale of the property pursuant to an attachmentraydsurrender, and cannot
be exercised after execution of any other coureoehforcing the agreement.
Surrender of goods and attachment orders appealate to movable property
and need not be considered any further. It wopldear that the effect of
section 129(3) of the NCA is to permit a right einstatement even after
default judgment or summary judgment has been dgiyemaking payment of
the amount of the arrears, charges and costs,daw\hat such is done within
the time period provided in section 129(3) of théA see also Scholtet al,
Guide to the National Credit Agbara 12.10. In this sense a judgment may be

overtaken by a reinstatement.

[40] Section 129(4) of the NCA does not permit reinsteget ‘after
execution of a court order enforcing the agreement. Iis gontext, my view
is that execution contemplates both the sale agdtration of transfer of
ownership of the immovable property into the narhéhe purchaser at a sale
in execution of the property. Parallels may bendrdbetween this statutory
right of reinstatement and the common law rightaofjudgment debtor to
redeem property attached in the process of exetuti©Once property is
attached, the judgment debtor can redeem the atlgmioperty for so long as
the judgment debtor remains the owner. In the cdseovable property, the
right of redemption is extinguished on the sale nvdelivery and payment
take place. In the case of immovable property, rigbt of redemption is
extinguished only when registration takes place the name of the purchaser
after the sale in executiphiquidators Union and Rhodesia Wholesale Ltd v
Brown & C01922 AD 459 at 558-55%impson v Klein NO & othef987 (1)
SA 405 (W) at 409 — 11Shalala v Bowman NO & othef®989 (4) SA 900
(W) at 905. The view that the right of redemptmersists beyond the sale in
execution to the point of delivery of ownership hasen criticised and
departed from in awbiter dictumof another division in the case 8ffrets
Bank Ltd & others v Sheriff of the Supreme Coutrdan Central1987 (1)
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SA 764 (D). Although it is not necessary for meattempt to resolve this
difference, 1 am not at all persuaded that thesieas inSimpson’scase and
Shalala’'scase are wrong. Should a sale in execution beetlad on account
of a redemption by the judgment debtor, the aggdepurchaser has no
recourse against the judgment debtor; for it isstineriff and not the judgment
debtor with whom the contractual nexus is fornféellibe & another v United
Building Society & anothet993 (3) SA 671 (T). As such, allowing the right
of redemption after sale and before transfer mékegpossible for the sheriff
to pass registration of transfer of ownership. ation for damages against
the sheriff or the judgment creditor must yieldpimlicy to the loss falling on
the purchaser at the sale in execution. The ansmérat such a purchaser
purchases at a sale in execution subject to thgnjedt debtor’'s right of
redemption, which if properly exercised, would bealutive of the sale. The
purchaser at such a sale acquires a clouded, asegpgo a clear, right to
receive transfer of ownership. The purpose of ettec is primarily a
compulsive procedure aimed at ensuring that caders are given effect and
judgment debts are paid, not the promotion of dayegublic auction. Where
the primary purpose of execution may be achieveoutih the exercise of a

right of redemption, the public sale by auctioniddde allowed to fail.

[41] Similarly in my view, where the provisions of th&€KN are applicable

it is open to a debtor to exercise the rights coatein section 129(3) of the
NCA within the time period therein provided and eeth the immovable
property from the execution process by making paymet of the full sum of
the judgment debt, interest and costs, but of eedue amounts of the arrears
together with default charges and legal costs @dreimg the agreement up to
the time of reinstatement. A purchaser at a saleexecution in such
circumstances similarly acquires a clouded righttramsfer subject to the
statutory right of reinstatement.

[42] Where there has been an acceleration and the judgieét is for a
significant sum which justifies execution againsimovable property, but

there exists the possibility that payment of theeais might reasonably be
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made to facilitate the reinstatement of the undeglyjoan agreement, the
provisions of sections 129(3) and (4) of the NCAylauto be brought to the
attention of the judgment debtor. This can be e by requiring same to
be embodied in the order declaring the immovabdp@rty executable.

[43] The other relevant circumstances flowing from apragiation of the
circumstances in which the debt was incurred amdamount of the debt
would be the existence of reasonable alternativsethé satisfaction of the
judgment debt without resort to executidafthapara 56. The existence of
these reasonable alternatives will be determineith wegard being had to
attempts by the debtor to pay off the debt anddilator's resourceslaftha
para 60.

[44] Where the matter is contested, a determinatiohedd considerations
is made much easier by the ability of the debtordisclose resources,
employment status and any other factor which migititate against an order
that execution be levied against the immovable gnyp However the great
majority of cases are undefended. Although thettopurpose is to act as a
safeguard against abuse, it should at the sametaikeecare not to impose too
great a burden on an execution creditor to go @t @btain evidence of
matters more readily within the knowledge of thégment debtor. Where the
property has been specially hypothecated to seth@egudgment debt the
scope of a judicial enquiry would be less than whbe property has not been
so hypothecated, unless there are on the factsebedoirt, reasonable grounds
to suspect an abus#afthapara 58 The financial information of the judgment
debtor taken by the creditor at the time of thengng of the credit would
suggest an ability to pay. The change of circuntsta and reasons why
default has been made would ordinarily be withie #nowledge of the
judgment debtor. Similarly an indication by thedgment creditor of the
amount of the arrears and the number of month€septed by such amount
are relevant in indicating whether or not the juégitndebtor could facilitate a

satisfaction of the judgment debt without recoucsthe immovable property.
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[45] Where property has been specially hypothecated fdebt, a court

should take care not to insist inflexibly on exémutagainst movables as a
prerequisite to execution against the immovabl@@rty. It often may be that
the movable property is insufficient to satisfy thelgment debt and that
movable property and personal effects are attaahedsold in execution and
thereafter the judgment debtor loses the immovptdeerty creating a worse
position than if execution were simply levied agaithe asset provided as
security for the debt. Care should be taken n@idace too high a duty on the
judgment creditor to provide further informationinstances of default which
occasions additional and unreasonable effort aperese. This would drive

up the cost of collection which is ultimately bordoye the judgment debtor and
other borrowers from the financial institutionsgucosts would be factored
into the cost of lending. Furthermore these addéi burdens on a creditor
create an additional disincentive to make availahke provision of credit

which frustrates the attainment of the social vaitibousing people promoted
in section 26 of the Constitution.

[46] Where the judgment debt is unrelated to the prgpertthe amount
is relatively insignificant, a greater degree ofjeiny and closer scrutiny is
called for. In such event consideration might Ineeigy to postponing the
request or application for execution until aftez ttreditor might first have had
resort to section 65A read with section 65M of khagistrates Court Act, in
which the financial circumstances of the judgmesbtdr might fully be

ventilated whereafter the grant of an order migkttbe reconsidered.

Procedure

[47] By far the vast majority of judgments to enforcétdeare unopposed
going by default judgment or unopposed summary uelg. To obtain a
money judgment, a plaintiff is put to a thresholdsionply disclosing a proper
cause of action in the summons. Accordingly degjdivhether or not to grant
judgment requires an evaluation of checking the reans to determine

whether or not it discloses a proper cause of acsomething which can be
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done by the registrar. The judicial oversight iieggi by section 26(3) of the
Constitution requires something mo@&ndwanapara 43. The provisions of
rule 31(2)(a) permits a court to hear evidence.is Tgrocedure has been
extended to permit the court to receive evidenceffidavit; New Zealand

Insurance Co Ltd v Du Toit965 (4) SA 136 (T,)Havenga v Parkef 993 (3)

SA 724 (T). Rule 31(5) permits the registrar tquest and receive written
and oral submissions. Accordingly there is scopthé procedure for default
judgment for the reception of additional evidenceaelation to the claim for
the money judgment in which procedure additiondbrimation may be

provided concerning the factors which are relevwarthe grant of an order of

executability against immovable property constitgta person’s home.

[48] Section 130(3) of the NCA permits a court to deteara matter in
respect of a credit agreement to which the NCAiepmnly if it is satisfied of
various matters including compliance with the psawis of the Constitution.
This too has placed a requirement of providing rimi@tion in greater detail
than the statement of cause of action in a simgitensons that had hitherto
not been required to be little more than a laBehdon and another v Margau
1926 WLD 159 at 162Standard Bank of South Africa Ltd v Oneanate
Investments (Pty) Ltd (in liquidatiodp98 (1) SA 811 (SCA) at 825 B — F.

[49] In default judgment proceedings the procedure dalofer the
flexibility of furnishing additional evidence by waof affidavit of proving
compliance with the statutory requirements. Howewdth summary
judgment the position is different. Rossouw & another v First Rand Bank
Ltd 2010 (6) SCA 439 (SCA) Rossouv)), a plaintiff was held not to be
permitted in summary judgment proceedings, by neasdathe provisions of
rule 32(4), to place additional evidence before ¢hart proving compliance
and giving content to the label type allegatiorat the plaintiff had complied
with the relevant provisions of the NCRossouwparas 34, 36, 47 and 54.
Documents handed up at the summary judgment heavithgut opposition

were ignored on appeal.



Page 26

[50] Where more information and a greater level of diéaiequired than
would suffice for a simple summons, in order to roceene the problem at
summary judgment there are several potential prred¢@dvenues to bring this
information before the court. The first is to plehe circumstances and facts
more fully in the summons which can then be vetifley the formulary
affidavit required in rule 32(2). Secondly theigidor executability might not
be asked simultaneously with the claim for judgmentvhich case a second
proceeding in the nature of an application in tewhshe provisions of rule
46(1) could be made in which all the relevant fatd circumstances be set
out on affidavit. Thirdly the court can, in the eegise of its inherent
jurisdiction to regulate its own process and imtgrof the provisions of rule
27(3) condone the provision of the additional infation and receive same
outside the four corners of the provisions of 3% Lastly it may be that the
provisions of rule 32 require the attention of tReles Board so that an
amendment might be effected thereto to permit #eeption of additional
evidence relating to the request for the orderxafcation against immovable
property where such constitutes a person’s homepronary residence.
Convenience and a desire to reduce unnecessary sagports the dealing
with both issues simultaneously at the summary quelyg stage and thereby
avoiding an additional application thereafter bebrgught in terms of the
provisions of rule 46(1). No violence would be dda the rule as iRossouw
as the request for an order declaring immovablegity executable is not one
of the four claims contemplated in rule 32(1)islsimply an adjunct ancillary
to the money judgment.

| turn to consider the individual matters.

Nedbank Limited v Wilson Fraser & another — Case28®1/418

[51] This is an application for default judgment paymenthe sum of
R986 853,87. The claim is for the outstanding hed¢adue and owing under a
mortgage bond by reason of the defendants’ faitorgpay punctually the

instalments. The summons complies with the pradticective inSaunderson
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and an affidavit has been furnished by a manag#reoplaintiff detailing and
proving compliance with the provisions of sectio@9lof the NCA, and
furnishing theMortinson requirements detailing that the property was not
acquired with State assistance, is currently o@mifiy the defendants and
utilised for residential purposes and that the dieletto the plaintiff was a debt
incurred in order to acquire the immovable properijpich was not
hypothecated as security for any other debt. &tterlsent in terms of section
129 of the NCA details the arrears in the sum ob B88,95 and a monthly
instalment obligation of R8 420,07. The amounttloé arrears was that
outstanding on 1 October 2010. The arrears repres®re than eleven

months of instalments.

[52] Having regard to these circumstances | am satisfiptbper case has
been made out for the grant of default judgmenttaatithe prayer seeking an
order that the property be declared executabl¢hi®judgment debt is not an

abuse.

Nedbank Limited v Chabalala, Bob Victor & anoth€ase No 2011/9315

[53] This is an application for default judgment for pegnt of the sum of
R430 068,20 being the balance due and owing undesrggage bond over a
sectional title unit. Similarly the summons corepliwith the practice
directive inSaundersomand an affidavit has been provided setting oubfpod
compliance with the NCA that the immovable propevgs not acquired with
the assistance of a State subsidy, the propertyawasidential home occupied
by the defendants and the debt was incurred inr ¢odacquire the immovable
property. The notice of default in terms of setti®9 of the NCA detailed
arrears in the sum of R51 102,48 at 31 January a0dila monthly instalment
obligation of R2 910,72. The arrear amount represenore than seventeen

months of instalments.
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[54] In this matter | am of the view that a case hap@ry been made out
for default judgment and that the request for amepmpermitting execution

against the immovable property is not an abuse.

Nedbank Limited v Machitele, Ponponyani Elmon & taeo — Case No
2010/28374

[55] This is an application for summary judgment onrapé summons
for payment of the sum of R269 482,42 being thea@ due and owing
under a mortgage bond attached to the simple sumntogether with interest
thereon and an order declaring the property exblufar the judgment debt.
The defendants entered an appearance to deferabahdation was made for

summary judgment.

[56] The summons complied with the practice directiv€afindersoand
that the first defendant applied to be placed urdkdt review which was
terminated by the plaintiff giving notice in ternoeé section 86(10) of the
NCA. The essential contents of the notice wereatgd and an allegation
was made that ten days after delivery of the se@&®(10) notice had elapsed
and that the defendant had not raised a disputesumoendered the relevant
property nor brought the payments due under theégage bond up to date.
Attached to the summons was a covering mortgagel hgpothecating the
immovable property and declaring the mortgagor lelé to the mortgagee in
a capital amount whether sucimdebtedness be a direct or indirect liability
incurred to the Mortgagor individually or jointly ithh others, and whether
such an indebtedness arises from monies lent amdnaed, bills of draft or
bills of exchange by reason of any suretyship, goi@e or indemnity signed
by the Mortgagor in favour of the mortgagee, oregivto the Mortgagee for
and on behalf of the Mortgagor and any payment n@adsuant to the bond,
including future debts generally from whatsoeveuss arising but not
exceeding a stipulated capital sum together wittergst thereon and an
additional sum. The bond was stipulated to be continuing cawgsecurity
for all and any sum or sums of money which wera tbein the future to be

owing or claimable from any aforementioned caulsgerest was agreed to be
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“be reckoned at the current rate charged by the gag#e from time to time
in respect of the relevant facility In addition to alleging the sum of
R269 482,40 being the balance due and owing uidembortgage bond, the
summons alleged a rate of interest due and payadaler the mortgage bond
and that the said sum and interest was due andbleaya terms of the
mortgage bond by reason of the defendants’ faitorgpay punctually the

instalments provided for therein notwithstandinghded.

[57] A mortgage bond is primarily an instrument of hypmatation. In
addition it can serve as an acknowledgement of defitcontain the terms of
the obligation it secureIiff v Minnie 1953 (1) SA 1 (A);Lief NO v
Dettmann1964 (2) SA 252 (A);Thienhaus NO v Metje & Ziegler Ltd &
another1965 (3) SA 25. In the present case, the mortgagel serves both
the purpose of an instrument of hypothecation amdaeknowledgment of
debt. It does not however contain the terms gamgrthe interest rate of the
specific debt nor the terms for its repayment.hds an acceleration clause
providing the full capital or balance and all othaonies which may be
claimable or secured under the bond were to beatureand payable in the
event of a failure by the mortgagor to timeouslkepayment or perform any
obligation in terms of the bond. The format of bwnd as a covering bond of
necessity would require to be construed in conjonalvith other instruments
of debt or other evidence proving an underlyingeisteédness and the terms
thereof covered by the general description in thertgage bond. The
mortgage bond itself did not detail amounts or sl&be payment by reference
to which a conclusion might be made that thereldesh a default.

[58] The allegations in the summons relating to the dyig loan are
not found in, nor supported by, the mortgage bondiccompanying the
application for summary judgment was an additiafatavit in which it was
sought to prove compliance with the provisionsedt®n 129 of the NCA and
delivery of the notice in terms of section 86(1@n the strength dRossouw
the submission of this additional evidence, togethith evidence to prove the

underlying loan agreement, this is impermissiblé antside the provisions of
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rule 32(4). Had the plaintiff wished merely toroduce additional evidence
relating only to the exercise of a discretion wieetlbr not to declare the
property executable, | would have been more indliteereceive same. That
being the case, summary judgment ought to be réfuse

Nedbank Limited v Moccasin Investments (Pty) Lonite Case No
2010/31703

[59] This was an application for summary judgment basec cause of
action for payment of the sum of R1 047 684,88 ¢pe¢ive balance due, owing
and payable under a mortgage bond by reason afelemdant’s failure to pay
punctually the instalments provided for in the rgage bond. The summons
alleges compliance with the provisions of sectid?® lof the NCA and
contains the note in compliance with the practioeadtive in Saunderson
The mortgage bond contained a clause appointingdaness in La Lucia at
which notices must be delivered if the plaintiffsived to give legal notice

contemplated in the bond.

[60] At the hearing, a Ms Stojakovic who representedéiErns a director
of the defendant appeared. An affidavit deposethytdMs Stojakovic was
handed up to me. Ms Strydom who appeared for ldiat{ff, submitted to me
that Ms Stojakovic should not be permitted to repre the defendant and in
support thereof cited to me the caseHafllowes v The Yacht Sweet Waters
1995 (2) SA 270 (D). This case is an applicatibthe principle that a juristic
person may be represented in the High Court inl lpgeceedings only by a
gualified legal practitioneryates Investments (Pty) Ltd v Commissioner for
Inland Revenuel956 (1) SA 364 (A) (Yates Investmeri)s The Yates
Investmentsprinciple has recently been reconsidered and figclby the
Supreme Court of Appeal iManong & Associates (Pty) Ltd v Minister of
Public Works & anothe010 (2) SA 167 (SCA). Th¥&ates Investments
principle was restated but qualified on the bas#é & court has an inherent
jurisdiction to regulate its own proceedings baththe pre-constitutional era
and deriving from section 173 of the Constitutitmat this power was of a

discretionary nature and a discretionary audieneghbto be regarded as
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reserve or occasional expedient and it should bmebin mind that an
unqualified or inexperienced persons may do momnhidan good to the

corporate litigant.

[61] A Dbrief review of the affidavit indicated to me thia was manifest
that the affidavit had not been drawn or settled @yqualified legal
professional person and it was difficult to followl was not minded to
exercise my discretion to grant Ms Stojakovic adi@mnce to represent the
defendant in the manner of a legal representativewever, the provisions of
rule 32(3)(b) permits, with the leave of the cothie oral evidence of a person
who can swear positively to the fact that the deéer has &#ona fidedefence
to the action. | accordingly granted Ms Stojakoaicight of audience as a
witness to elaborate on the contents of her affidaMs Stojakovic testified
that the hypothecated immovable property was henehand residence in
which she had been living but which she temporardgated while it was
being renovated and repaired for fire damage. Mgkovic was residing at
another property as the beneficiary of a trust bfcl the residence was an
asset. | do not intend to deal with the grounddefénce nor whether or not
the hypothecated property is Ms Stojakovic’s priynagsidence or home for
the purposes of section 26 of the Constitutionydgson of the fact that the
plaintiffs summons suffers from the same defestsnatheMachitelematter.
Ms Stojakovic expressed a preference on behalhefdefendant that legal
notices should be served at an address in BedfasdviThe appearance to
defend did not set forth an address within eighdrketres of the office of the
registrar as required in terms of the provisionsubd 19(3). An affidavit was
filed by the plaintiff's attorney detailing the negsts made by the attorney to
Ms Stojakovic for a change of an address for sertacbe recorded in writing

which caused some measure of frustration.

[62] Having regard to the provisions of rule 32(4) | wax inclined to
receive additional evidence to supplement the cafisgction for the same
reasons relating to th®lachitele case. Accordingly in this matter | am

inclined to refuse the application for summary joégt. That being so, the
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guestion of whether an order should be made dagldhie property specially

executable does not arise.

ABSA Bank v Young Star Traders CC & another — Gas2011/07117

[63] In this matter an application is made for summaigment against
the first defendant close corporation and seconiéndent as surety for
payment of the sum of R3 805 761,82 being the lbalautstanding in terms
of a written agreement of loan, a copy of which we¢ annexed to the
summons. A copy of the mortgage bond was howeverexed to the
summons. The mortgage bond was similarly a cogariortgage bond which
had an acceleration clause being triggered by autteh the performance of
the terms and conditions of any written agreemeragoeements between the
first defendant and the plaintiff which were secluader the bond and which
served as a hypothecation for any amount that nfigim time to time be
owing arising from any cause whatsoever. The nmgummons however
alleges an underlying agreement of loan and a caiuaetion based thereon
which is secured by the mortgage bond. The loaaesgent fell outside the
provisions of the NCA.

[64] The claim against the second defendant was basea suretyship
executed in favour of the plaintiff in respect loétdebts of the first defendant.

[65] Filed together with the application for summary gotent was an
affidavit setting out facts in accordance with tertinsondirective. As the
affidavit was not used to support the claim for swany judgment but only for
the purposes of putting thdortinson facts before me for the purposes of
exercising a discretion as to whether or not to enak order declaring the
property executable, | was inclined to exercisésardtion to receive it for that
purpose. The affidavit disclosed that the indetsd arose from a loan
granted to the first defendant to acquire the imatds property and that the
amount of the arrears at the end of 18 March 2@dddsat R392 471,55. The

affidavit disclosed that the immovable property wasised for residential
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purposes from the mortgage application and cregléction process in a
manner which it was classified in the plaintiffescords. The deponent was
unable to state whether the property was occupyethé “‘defendant or any
other person or persons in terms of a lease ormetls&’. For the present
purposes | shall assume that the property is oedupy the director of the first
defendant as her home and primary residence. ffidewat does not disclose
to me the amount of the instalments or whether saare to be paid monthly
and for what period of arrears the arrear balaapeesents. Had this been an
application for default judgment | would have béeciined to request further
information relating to the period of the defaufidaa print out of a recent
statement of account in respect of the loan agraemelowever this being
summary judgment proceedings and the defendantsg beipresented by
attorneys, there is less scope for abuse than waaud been the case had this

been an application for default judgment.

[66] On this evidence | am inclined to the view that dpplication for an
order declaring the property executable does natstdate an abuse,
particularly in the light of the fact that the bat® outstanding represents an
amount in excess of the capital amount of R3 33)@Dacknowledged in the

mortgage bond.

[67] In the premises | make the following orders:

In the matter ofNedbank Limited v Wilson Fraser & another — Case No
2011/418udgment is granted for

1 Payment of the sum of R986 853,87.

2 Interest on the sum of R986 853,87 at the ratg@%fper annum
compounded monthly from 1 October 2010 to dateaghpent.

3 The following property is declared executable:



Page 34

Erf 351 Sandringham Township, registration DivisidR, the
Province of Gauteng

Any warrant of execution which is presented @ ridgistrar for issue,
pursuant to this order shall contain a note adgisive debtors of the
provisions of sections 129(3) and (4) of the Natid@redit Act, 34 of
2005.

Costs on the scale as between attorney and.client

In the matter oNedbank Limited v Chabalala, Bob Victor & anothé&ase
No 2011/931%udgement is granted for

=

Payment of the sum of R430 068,20.

Interest on the sum of R430 068,20 at the rat8,b¥% per annum
compounded monthly from 31 January 2011 to dafmgment.

The following property is declared executable:

Section 10 as shown and more fully described otioset plan

NO SS 42/1998 in the scheme known as Kew Heightéspect of the
land or buildings situate at Kew Township, localttaarity, City of

Johannesburg; and an undivided share in the compnoperty in the
scheme apportioned to the said section in accordanith the
participation quota as endorsed on the sectionahpl

Any warrant of execution which is presented ® ridgistrar for issue,
pursuant to this order shall contain a note adgisie debtors of the
provisions of sections 129(3) and (4) of the Natid@redit Act, 34 of
2005.

Costs on the scale as between attorney and.client
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In the matter oNedbank Limited v Machitele, Ponponyani ElImon &taeo—
Case No 2010/28374

1 The application for summary judgment is refused the defendants

are granted leave to defend the action.

2 There is no order as to costs.

In the matter ofNedbank Limited v Moccasin Investments (Pty) Linite
Case No 2010/31703

1 The application for summary judgment is refused the defendant is

granted leave to defend the action.

2 The plaintiff is given leave, until such time asotice in terms of
rule 16(1) is received, given by or on behalf ot tdefendant
appointing another address, to serve all procedslaouments in the
action on the defendant at Unit 45, Bedford Bouldy&iver Road,

Morninghill, Bedfordview.

3 There is no order as to costs.

In the matter oABSA Bank v Young Star Traders CC & another — Qdse
2011/711Aummary judgement is granted for:

1 Payment of the sum of R3 805 761,82.

2 Interest on the sum of R3 805 761,82 at the o&té% per annum
calculated and capitalised monthly in arrears f@hbDecember 2010

to date of payment.

3 The following property is declared executable:
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Erf 3518 Northcliff Extension 25 Township, Registia Division 1Q,
the Province of Gauteng, held by deed of trans63477/07.

4 Costs on the attorney and client scale.

JRPETER
ACTING JUDGE OF THE HIGH COURT
4 May 2011

APPEARANCES

D Strydom instructed by Rossouws Leslie Incorparai®hannesburg, for the
plaintiff in the Nedbank matters.

N N Felgate instructed by Smit Sewgoolam Inc, Jakaburg, for the plaintiff
in the ABSA Bank matter.

No appearance for the defendants.



