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IN THE SOUTH GAUTENG HIGH COURT, JOHANNESBURG

(REPUBLIC OF SOUTH AFRICA)


APPEAL CASE NO: A3080/2010

CASE NO: 25966/06

In the matter between:

STANDARD BANK OF SOUTH AFRICA LTD 

& ANOTHER
Appellants

and 

MEIR MARGALIT
Respondent

SUMMARY OF REPORTABLE JUDGMENT

The Appellants, Standard Bank and a firm of conveyancing attorneys (“the Bank’s conveyancer”), appealed against a judgment granted against them in the Magistrate’s Court for damages in an amount of R42 713.42. 

The Respondent’s claim arose out of the sale by the Respondent, and subsequent transfer to the purchaser, of a property located in Morningside, Sandton.

At the time of the sale, the Respondent’s property was bonded in favour of Standard Bank. Standard Bank engaged the Bank’s conveyancer to attend to the cancellation of the Bank’s bonds over the property. 

The Respondent alleged that, as a result of the negligence of the Bank and the Bank’s conveyancer, there were delays in transfer, which caused him damage. He claimed damages being the interest that would have accrued to him on the proceeds of the purchase price had the delays in transfer not occurred. His claim succeeded in the Magistrate’s Court.

The Bank and the Bank’s conveyancer appealed. The appeal was sustained on the following grounds:

The Bank was not obliged to cancel the bonds, except against the provision of a guarantee by the Respondent for payment of the outstanding amount of the bonds. The Respondent had provided such a guarantee, but for reasons that were not the fault of the Bank or the Bank’s conveyancer, that guarantee had expired by the time that all other impediments to transfer had been removed. 

The Respondent put up a second guarantee but that second guarantee was not available until the date upon which transfer actually occurred. As the Bank had no obligation to cancel its bonds until a valid guarantee was in place, it was irrelevant whether the Bank had been responsible for the prior delays. 

In any event, in order to succeed in a claim for negligence against the Bank, it was incumbent upon the Respondent to provide evidence as to how a reasonable bank would have acted in the circumstances. As the Respondent’s evidence was directed to demonstrating how a reasonable conveyancer acting for the Bank in such circumstances should have acted, the Respondent had failed to demonstrate that the Bank was negligent. 

The Respondent’s claim against the Bank’s conveyancer was delictual. The Respondent failed to demonstrate that the Bank’s conveyancer owed a duty to the Respondent not to be negligent in connection with the cancellation of the bond. In the circumstances of this case, there was no reason to impose such a duty on the Bank’s conveyancer. The Respondent had a contractual remedy against the Bank, as well against his own conveyancer (i.e. the seller’s conveyancer). There was no special relationship between the Respondent and the Bank’s conveyancer and there was no evidence of any special reliance by the Respondent on the skill of the Bank’s conveyancer. Accordingly, there was no reason, in this particular case, to recognise a delictual remedy against the Bank’s conveyancer.
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