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JUDGMENT

CQOPPIN, J&:

{1}  The applicant seeks an order that the first respondent remove its base
station including its cellphone fower and other aquipment (all of which | refer
to as “the base stafion”) frorn the applicant's propery descrived as “the
Remainder of the Farm known as Farm Langgewacht No, 235, Reglstration
Division HT in the Pravince of KwaZulu-Natal" { | refer fo it a5 “the property™).
In tha allernative, the applicant seeks an order declating s, 22 of the
Electronic Communications Act 36 of 2005 (“the £CA") to be uncenstitutional,
The allernative relief depends on whether this Court flnds that the first
respondent is entified to retain the base station on the property in terms of
that section and in the absance of an agresment between the applican! and
the first respondent to that effect or otherwise, withou! the applicant's

consent.

{2]  Itis common cayse that the applicant owns the property and thar the
first respondent is en electronic communications natwark service licensee in

terms of and as contempialed in the ECA.

[3]  The first respondent contends that it is entitled to retain its base station

on the preperty in tenns of s, 22 of the ECA, alternatively, it avers that there is
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8 monthly iease in place in terms of which It is entitled to occupy the progerty

and that the applicant has not cancelled that lease,

f4] By way of background, it is cornmon cause that Sisal Landgoed CC
{*Sisel"), the previous owner of the property, during the currency of its
ownership of the property, entered into a wiitien agreement of lease with the
first respondent on the 21" of April 1998 in terms of which the latter tanted a
portion (110 m?) of the praperty and was permitted to erect and malntalp the
base station on the property. Subsequently. the property was purchased by
Fynbosland 256 CC (‘Fynbosfand”) from Sisal. Fynbosland concluded an
addendum to the Jease agreament with the first respondent on the 177 of May
2005 in terms of whizh the first respondent was penmitted to sublet a porfion
of the leased property to the secand respondent.”

[S]  The lease agreement thus commenced on the 1® of February 1988 and
expired on the 1% of February 2008, The firs! respondent did not exercise its
optian to renew . The applicant purchased the property from Fynbostand

and bacame its registered owner an or 2bout the 31% of March 2008,

{8]  The applicant and the first respondent ware unsuccessful in negotiating
a new lease. More particularly, they were unable 1o agrze on a monthly

repiat,

T The second respoadent has bean eited as o patty in shest eroceedings but has not

tppos=d the religf sought 2nd abidas e cutcome. It has also baen noted that the second
respondent was not a pany (o the addengum entered into bstween the fisst respondent and
Fynbosiang,
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71 ©Onthe 2" of December 2008 the first respondent semt an e-mall 1o the
applicants anorney (Mr Marais) jn which it intimated that it was planning to:
relocate its base stafion; that it had ldentified a suitable alternative position to

erect it and that It was getling the necessary approvals inthat regard.

(8]  Inresponse to an e-mall from Mr Marais to the first respondent dated
the 9% of December 2008, enquicing about compensation payable to the
applicant for the period from the expitation of the lease agreement fo the date
of the removal of the base station from the praperly, the first respondent, in an
e-mail dated the 16™ of January 2009, stated that the applicant was not
entiied to any compensation but only to an amount of R2 684,08 per month
for the peried 31 March 2008 ta the date of the lefter. The first respondent
also intimated that it had commenced with preparations 1o remove the base
station and anticipated that the removal would take approximately ten months

to complete. The e-mall furthermore states:

“in the meantlme, since the lease agreement has expired, and no
consensus hed been reached betweén the parfies regarding (he
renewal of the lease agreement we confirm lhat the terms and
conditions of the expired lease agraement shall subsist on g month-to-
month besis until such fime as the base station has been removed.
We conflrm. our commitmeat in expediting the process of removaf of the
sie and shall advise you of the progress accordingly.”

{91  Mr Marals repiled o the e-mall by letter dated the 20" of January 2009
in which he, jnter gfia; contends that the lease had indeed expired; questions
the first respondent’s view regarding the issue of compeansation; and contends

that the period of {en maonths is not reasonable. Mr Marsis also states in the



tetter that the amount tendered, namely R2 684,08 per month, is not
acceptable to the appiicant and if raceived would be rgczived by it on a

"without prejudice” basis.

{10]  Further negotiations failed. In a letter dated 30 June 2009 the first
respondent appeared to have changad 118 mind about moving the base station
from the property. 1t intimated that 2 reasonable rental for the portion of the
property it eccupied was R2 500,00 per month;, it referred to s, 22 of the ECA
and statad that it would not move from the property and wauld continue to pay
rantais as determined by it. The applicant disputed that the respondent was
entitled to act accordingly and this sulminated in the applicant bringing the

present application,

{11) Points in limine were caised by the ‘respondert in resisting ihe
application bt the:;r were argued as part of the entire application and the first
respondent did not require of me to give 3 separate judgment on those points
prior to dealing with the merits. Essential to deciding the points Is the
meaning to be given o 8. 22 of the ECA, The first point is thal the applicant
did not make out a case for the relisf it seeks, in particular, that it did not deal
with the provisions of s, 22 of the ECA in its founding affidavit. The secong
point purportedly raised as a point in /imine is in fact not such a point. The
respondent in terms of thal point arguzs that the time which the applicant
wants to give first respendent for the removal of the base station from the site
in terms of the refief sought in the notice of motlon {i.e. 30 days) is too shord

and reéquests that it be given $ months 1o remove the base siafion should the



court find that it is not entitled to occupy the propeny. | will ravert to these

pointa later on in this judgment.

8. 22 OF THE ECA

[12]

5. 22 of the ECA provides as follows:

“Entry upon and construction of lines across lands and waterways ~ (1)
An elecironic communications netwark service licensee may —

(s)

(®)

{c)

enter Upon any land, including any streel, road, footpath
orland reserved for gubfic purposes, any railway and any
watarway of the Republic

construct and maintain an alectronic communications
natwork or electronic communications facilities upon,
under, over, aleng or across any land, ncluding any
streat, road, footpath or land reserved for public
purpeses, any railway and any waterway of the Repubiic;
and

after or remove fls slectronic commaunications netvork or
glectronic communications faciifies, and may for that
purpose affach or wires, stays or any other Knd of
support to any building or other structure.

(&) In taking any action in terms of subs. (1) due regard must be
had to applicable Jaw gnt the environmental policy of the Republic.”

SUBMISSIONS REGARDING THE MEANING OF 8. 22

(13]

Thz first respondent contends that it is enfiled to retain the pase

station on the property in terms of s. 22 of the ECA and submits, in essence,

the following with regard to that sestion;
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12,1 it applles 10 private as wel as public land. The first respondent
submits in that regard that “any fand” in the section refers to

public :and private land;

13.2 the fact that it applies o private land does nol render it
unconstitutional. The argument in this regard is that there is no
expropriation as conternplated in terms of 5. 25 of the
Constitution but migrely deprivation for which no compensation is
required. Furthermore, the first respondent contends that It did

rof occupy the property in an erbitrary manner,

13.3 It submits that s, 22 in effect creates a Yorm of statutory servitude
in favour of glectronic communications network servics licensees
who act In accordance with that sectlon. The servitude ¢reated
in terms of that section does not have to be regisfered and can
be in perpetuity and terminated at any time buf only at the

banest of the holder of such a servitude,

[14) The applicant subinits inter alia the following with regard to the section:

14.1 it exchudes private property and in this regard the applicant
submits that the word “including” in s, 22{1}(a) must be given the
meaning ‘comprising o, and if read with that meaning it
excludes private properly, The argument furthermore is that if

the gjusdem ganeris principle of interpretation is applied then the



words *any fand” in s, 22(1)(a) must be resfricted to public land,
It is submitted that the words “any slreet, raad, footpath or fand
reserved for public purpeses, any reilway and any walerway of

the Republic”, excludes private proparty:

14,2 i is further submitted that s, 22(2) contains a provisa that when
taking any action In terms of subs. (1) "gue regard must he had to
gnpiceble law and the environmental policy of the Republic”
(emphasls of the applicant). The applicant sibmis that this. means
that 3. (1) must be read as subject {o "the applicabla common law
relating 1o private property, meaning that the ficensee cannot just
occupy any Jand without fwther ado, but must creale rghts, either
through a lease agreement or sale agreement etc entitling it fo
occupy. such fand, With reference 1o the predecessor of s, 22
narnely s. 70 of the Telecommunications Act No. 103 of 1986 (“the
Telecommunications Act’), it was submitted that it was evident that 7
the previnus section{i.e. s. 70) did not contain a proviso similar 1o
that contained in s, 22(2) of the ECA, namely. that “due regard
must be had to applicable law" and that this was an indication that
the Legislature intended to make the provisions of s, 22(1) of the

ECA subject to, inter afia, the common law;

14.3  relying on the decision in Telkom SA Ltd v MEC for Agricultural

and Eavironmental Affairs, KwaZulu-Natai and Others® it was

2003 (4, BA 23 (SCA) par [40],



subrnitted  that even when interprefing s 70 of the
Telecommunications  Acl,  which did  not  contain  the
aforementioned proviso, the court still interpreted it subject to other

lay.”

{18 The third respondent made submissions in defence of the
constitutiopality of s, 22 of the ECA. In essence, it was submitted that the
purpose of 5. 22 was to facilitate access to any property. whether public or
orivate, whera there was a need 1o erect, infer alia, base stations and similar
electronic communication devices utilised by licensees. {t was furthermore
submitied that the section was applicable to both private and public fand.
.Regarding the meaning to be assigned 1o the proviso in 8. 22(2), it was
submitted that the Legislatire intended thereby that any fews governing the
utilisation of another's property for the pumpose of €, 22(1), must be abserved.
This Includes abtaining the consent of the property owner and entering into a

lease agreement with that owner.

[18] In my view it is clear from the wording of s, 22(1) that it refers to both
public and private land. The phrase “any land” as used in 5, 22(1) means
exactly what it says. | am fortifiad in this interpretation by, for exampie, the
specific reference in that subsection to “land reserved for public purpeses® as

peing included in the phrase “any jand”. This indicates that the phrase “any

v

The submission is nol correel. In that case the SCA held that section 7C of the
Telzcommunications Act did nol smpower Telkom SA Lid 1o lay a submaring cable without 2
lnase ynder the Seashora AG, The latler Act provided thai the lepse of the relevan: portior of
Ihe sex had 1o bo obtmined before cables may be lald there. The SCA conciuded that “any
fang* as used In 8.70 dig not indude the seashore, Accordingly, 8,70 did not empower the
laying of submarine cables vithout a lease 2$ comomplated in the Seashore Act,
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land" is much wider than and cannot be restricted o “public land”, In any
event, an interpretation that restricts the provision 1o public land only would be
strained, not contextual and incansistent with some of the ahjects of the ECA,
in particular those that sre Intended to increase and broaden access to
telecommunication services. | accordingly cannet agree with the applicant's

submissions & the conlrary on that point.

[(17] In order to give meaning to the proviso in s, 22(2) of the ECA itis
perhaps useful to briefty consider eariler legislative provislons which are
similar 10 s, 22. Section 82 of the Post Office. Administration and Shipping
Combinations Discouragement Act’ was followed by 5. 80 of the Post Office
Act which wag then followed by s, 70 of the Telecommunications Act. None
of those sections had a proviso similar 1o that contained in s, 22(2) of the

ECA. Section 70 of the Telecommunications Act provided;

*Entry upon and construction of lines across any land.

(1) A fixed line operator may, for the purposes of provision of its
telecommunications services, enler upon any land, including any
sireel, road, footpalfr or land reserved for public purposes, and any
raitway, and construct and maintain a telecommunications facility upor,
under, over, along or across any land, streel, road, footpatr or
walervay or any iway, and alter or remove the same, and may for

that purpose atiach wires, stays or any other kind of support fo any
building or other structurs,

(2)  In_taking any action in ferms of subs, (1), due recard must be
had to the environmental policy of the Republic." (emphasis added)

[18] There js a resemblance In the wording of 5. 70 of the

Telecommunications Act and s, 22 of the ECA. Howaver, the noteworthy

Act 10 of 1811,
Act 44 of 1958,
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difference is that s. 70(2) does not contain the werds "applicable iaw”. It only

tefers.to “the environmental policy of the Republic."®

[19] Section 69 of the Telecommunications Act-which was ¢ontainad in the

same shapter as 8. 70 of that Act provided that:

“(1) A fixed-fine operator shall perform ils funciions in terms of this
chapter in sccordance with the regulations contemplated in sub-s, (2.

(2)  The authority shall prescribe —

(a)  the manner, form and period of notice to be given by an
operator to eny person or authority in connection with the
performance by the operaior of the [unctions as
contemplated in this chapter;

(b)  the procedure to be followsd and consultations to be held

between an aperstor and any affected person or
authorlly.”

[20] The ECA repealed the whole of the Telecommunications Act” The
ECA does not have a provision that is [dentical to s5.69 of tha
Telecommunications Act, but 5.21 provides for the development of guidelines
whieh must include procedlres and processes for, inter alia, rasolving
disputes that may arse between z licensee and a landowner in arder to
satisfy the public Interest in the rapld rofl out of alectronic communications

netwarks and facifities.?

a

Section 70 only dealt with fixed line telecommunication aperatats. The ECA extended
the provisions to intlude ligensess such as the first respondent who did net pravida Tixed fine
telecommunications services.

Saction 97 of the ECA read with the Schedules of that Azt,

itis common causs thal thess guldelines referred to In saction 21 have shill not baen
developed. In an untepenied decision of the High Court of the Transvaal Pravinglal Division
namely, Telkom SA LU0 v Born Game Wild Gama [.odge CC defiversd on 6 Febraary 2001,

)
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(21]  What js slgnificant is that although neither .21, nor 5,22 aof the ECA
refers to regulations as-6.69 of the Telecommunications Act does, s.21 refers
fo “quidelines™ and $.22{2) refers to *applicable law”, According to the first
respondant the term “ggplicable law’ s confined fo environmental type laws
stich 3s the (aws rejating to nuisance, sic and does not include property laws
such as the law ralating o trespass, ownership, landlord and tenant,
expropriation or compensalion, etc. The argument being that if the term, i.e.
"applicable law', is not canfined to environmental type laws and e extended

to include other laws, 5.22(1) of the ECA would he rendered nugatory.

[22] The difficulty | have with the first respondent’s Interpretation of the term
"applicable faw' is that If it was to be confined to environmental type laws
there s nothing that prevented the Legislature from saying so expressly.
Instead reference s made- to "applicable law/, The term is not defined in the
ECA. However, the term “faw” is defined in 5. 2 of e Interpretation Act'™® as
meaning “zny Jaw, proglamation, ordinance, act of parfiament or other
enaciment having the force of faw’. That meaning may e given to the term
“faw’ as It is used in 5. 22(2) of the ECA, unfess there is something in the
tanguage, or context of s, 22, which is repugnanl to the definition in the

Imerpretation Act oc if the contrary intention appears from the ECA. In my

Casz No, 4087/00, In dealing wilh sections 83 and 70 of the Telecommunications Act in
circumstances where tne regulaticns Incluglng the procedures referred to in 2ection 8% had
not besen promulgated af the time of the dacision, the coud hetd that the failurs 10 promulgats
ihe regulatlens ¢ld not result in the suspenslon of the opemtion of the provisions to which
sction 62 related l.e. Including section 79. Tha court in that regard refarrad and relied on the
decision of Vorstappen v Port Edward Town Board and Others 1894 (3) SA §89 (D&CLDY,

’ Including “processes and pracadures’,

Act 33 of 1957

W
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view, the meaning given to the term in the Interprelation Act may he applied

here.

(23] The term, “epplicable”, restricts and further defines the term. “few/, The
“applicable law” is that which is applicable to the action which is intended to
be taken by the ficensee in terms of 5. 22(1) of the ECA. Thus, for example, if
the action the licensee intends to take is to go on o someone’s land, there are
other applicable laws, such as laws relating to ownership, the law of respass.
ete., for which due regard musi be had, in my view the term *applicabla law’
Is not confined to "environmental type” 1aws, but refers to all laws (Le. as
defined in the Interpretation Act) that are applicable to the intended action and
may include laws, whether statutory or common, relaling fo ownership,
rraspass, axpropaation, legislation such as the Administrative Justice Act!
(PAJAY, ete, and the Constitution, depending on the nature of tha action which

the licensee Intends to take in terms of 5. 22(1)".

[24] Section 22{2} requires the licenses to have “due regarg” for the
applicable law. This term can mean nothing less than that fhe ticensee must
respect and comply with thosz laws. |t cerlsinly does not mean a mere
acknowledgement of the law short of compliance. This interpratation of s.
22(2) does not rander nugatary the provisions of 5. 22{1), but is consistent
with an intention nat to allow arbivary action on the part of licansees and
acknowiedges the rights of others affected by the action contamplated in s,

22(1). Section 21(2)(b) of the ECA dearly supports and confirms this. That

At Z of 2002

" If the action contemplaled is *adminisirative action” 25 defined In section 1 of BAJA then
PAJA vl be apphicable,
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section acknowledges that disputes rmay arise befween licensees and
landowners including regarding the action taken or intendod to be taken by
icensess in tarms of s, 22(1) and contemplates the development and
existence of quidelings, including precesses and groceduces, for the

resolution of such disputes.

[25] Thus, in my view, even If it could be contended that s, 22(1) authorlses
some form of deprivation™ It most cerainly does net authorise arbitracy
deprivation of proparty’™. Section 21 of the ECA clearly envisages fair
proceddres and processes to be putin place 1o facilitate any action authorised
by-s. 22(1). {t is accepled thal any administrative deprivations of propey
have to be fair and must comply with the procadural prescripts of the relevans

administrative Justice provision.'®

(28] The absence of the guidelines including the procedures and processes
envisaged in s. 22(1) of the ECA is significant, | do not subscribe to the
contrary view. The procedures and processss are clearly intended to facilitate
due process and pravent arbitrary action on the part of licensees, Thelr

absence most definitely compticates the position of licensees and landowners.

—————

™ Coragare what was neld in the Bam Wild ease {supa) regarding the Telecommunications
Act

'“ See the meaning given to the term “arbitrary” in 5. 25 of the Constiution In; First National
Bank of SA Ltd Ya Weshank v. Commissianer, South African Revenue Services; First
National Bank of $A Ltd Ya Wesbank v. Minister of Finance 2002 {4) SA 768 (CC) at par.
100}

(5 Ifthe action to be taken satsfies the definttion of “administralive sction® as deflned in the
Acministralive Justice Act 2 of 2002 (PAJAJ It would nave 1o comply with the due process
requirements af that cnactment I.¢, in the shsence of any othar fBir procedure (5.5). Also
compare Chaskalson ef af Constitutional Law of South Afrlca 31-11.
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[27} Ucensees are not confined to public state organs buf Include private
concems. which mainly have profit as a molive. To interpret s, 22 to mean
that such o private licensee may enter upon and/or encroach on any land and
construct and maimain its communication network or facliiies on any private
tand of fts own will or at its own behest, without a fair process and without
taking into account the rghts, inler alia, of the owner of that land in terms of
the applicable faw. is draconian and allows for arbitrariness which the
Constitution does not counteriance. The rationale for the proviso in 3, 22(2) is

ta prevent arbifrariness in the action of iicensees in terms of 5, 22(7).

[28] Having due cegard to the *applicadle faw' ang by implication to the
rights and entifements of others in tarms of those laws, in the context of the
action which the licensee. envisages is o be taken in terms of s, 22(1), does
not render nugatory the provisions of 5, 22(1). The proviso. contained in s.
22(2y ameliorates the crudeness of 5. 22(1) and brings s, 22(1) in line with the
dictates of the Constitution. The Constituion does not countenance arbitrary
action. Seclian 25(1) of the Constitution, for example, provides explicitly that
there shall be no deprivation of property except in teyms of a law of general

application and that no taw may permit arbitrary deprivation of property.

(29] The mere fact that 5, 22(2), in my Interpretation of that subsection,
acknowiedges, albeit by implication, the right of the lapdowner to refuse to
agree 10 a licensee establishing its communication Installation or facilities on
ts 1and does not undermine the abjacts of the ECA. The objects of the ECA

ere subject to the Constitution. Thus s, 21{2)(b) anticipates disputes between
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licansees and Jandowners and the need to provide for guidelines, including
procedures and processes for the resolution of such disputes in order to
satisfy the public interest in the rapid roll out of electronic communications
networks andg facilities, An interpretalion of 5. 22 of the ECA that a licensee
may, subject to its own whim and fancy, occupy another's landg with its
installations or faciliigs irrespective of, or without due regard for that person's
(or entity’s) rights, and without 3 fair procedure in terms of the applicable law, .
is unreasonable, Section 38(2) of the Constitution constrains a gourt, when
interpreting any legisiation, to interpret 50 as to promote the spirit, purport
anhd objects of the Bill of Rights. In my view 5. 22 in its context is capable of
an interpretation that is in line with the Constitution. The section doss not

eountenance arbitrariness,

{30} it is of significance that the ECA, which extended the entitfement
previously confined to fixed line operators (in terms of s. 70(1) of the
Telecommunications Act). to other kinds of licensees, (including the first
respongdent), through the provisions of s. 22(1)"® Includes the proviso in s,
22(2), that In taking the action contemplated in s. 22(1), due regard must be
had 1o, inter afie, the applicabls law.

[31]  The proviso is s. 22(2) {s mainly directed at the licensee wno Intends
to take the action contemnplated in 5. 22(1). Such a licensee must have regard

10 the applicable law. Section 22 does not autharise action where no regard is

s very muehtha same in wording as's, 70{1) of the Teleconununicatians: Act.
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had for the applicable law, The right to take the action contemplated in s,

22(1) is dependent upen and inextricably linked to the obligation ins. 22(2).

{32) Now to turn to the facls of the present case. As a general starting-
point, the applicant. as owner, in ferms of the law and subject to Hmitaijons, is

entitled to oceupy all of its fand and In its discretion allow others, inter alia, to
| occupy such land. Ordinarily therefore, the applicant may gject anyone who
occuples its 1and without its consent, unless that occupier has a right or legal
entitlement to occupy the lahd. The first respondent clearly does not have the
applicant's consent to refain the base station on the proparly, From the
history, summarised. garlier, it is clear that the first respondent had come {o
construct and maintain the base station on the proparty with the cansent of
and by agreement with the applicant’s predecessors- in- title to tha property
and rmore particutarly in terms of lease agreements that it had concluded with
them, In its answering affidavit the first respondent mentions that s. 70 of the
Telecommunications Act did not afford or grant it the same rights as a fixed
line operator and that it was therefore obliged to enter into |eases with the
previaus titleholders, One must bear in mind that even though the ECA came
into operation on 19 July 2008 it does not appear that the first respondent, at
any stage prior to the 36" of June 2009, sought to rely- on s. 22 of the ECA. It
refers to and places reliance on that section for the first time in the letter dated
the 30" of June 2009 that was e-malled to the applicant's attomey after the
first respondent had (agparenily) changed its mind about moving the base

station from the properly. It Is not entirely clear jrom the papers what the

reason for ihis change of ming was.
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[33] The continued occupation of the property by the first respondent is
based purely on its will and purportadiy {since 30 June 2009} in reliénce on s,
22 of the ECA, altemnatively, In terms of an implied monthly lease, which it
avers, has not been lerminated. As 1 have concluded. s. 22 does not
autharise arbitrary action on the part of licensees, nor does it allow deprivation
without fair or due process. The first respondent's reliance upon s, 22 is, in
my view, misplaced and based on & misconcaplion of that section. Section 22
does not autherise occupation of the property based simply on the will of a
icensee, The first raspondent has provided no motivation why the progerty,
in particular, has to be ocoupied and no other. Earlier on the first respondent
appearad to be quite willing to move the base stalion from the property to an
alternative location, An arbitrary deprivation is itlegal and cannot serve as @
defence against the iandowner's enforcement of its fights, In -any event, on
the first resnongant’s pwn version it did not have due rega“rd for the applicable
law when purperting to act In terms of 5. 22(T) of the ECA The “zpplicable
faw" ia not confined to the envitanmental laws, Having falled 1o identify the
“applicable law” fust respondent cannot be said 1o have had due regard for it
gs envisaged In that section. In the absence of & due regard for the applicable
law the first respondent's purported action in tefms of s 22(1) is unlawful. The
action cannot be lawfully taken if there has been no regard for the applicable
law. The absence of a fair process or procedure is detimental to the

lawfulness of the action of tha first respondent.
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[34] | have raised with the parties, and in perlicular the applicant and the
first respondent, the question whether the provisions of s, 25 of the ECA'were
applicable here.” Both parties in wiiting submitted that s. 25 is not appficable
and have not relied on that section. As a consequence ! shall not comment

further on it

(35] The first respondent's contention that there is a tacit monthly jease in
place and that the applicant st no stage cancelled that lepse, Is also flawed.
Flrstly, the facts do not support the coming into existence of a monthly lease
particularly afier the first respondent intimated that it was indeed moving its
base station from the property. There was never any agreement betwaen the
rejevant parties regarding, inter alla, the rental. The fajlure fo conclude an
agreement was the very reason why the first respondent Initially opted to
mave from the property. After the first respondent's change of mind about
moving fram tha property, there was similarly no consensus regarding the first
respondent's continued occupation of the property and the rental payable. In
the absence of consensys there cannot be a lease, The foisting, by the first
respondent, of its will upon the applicant, including regarding the rental

payable. did not result in the conclusion of a lease, éven of a monthly one.

{36} Bn’eﬁy. reqarding the first respondent’s point that the applicant ought to
have made specific averments concerning s, 22 10 sustain the cause of action

for the ralief sought by i, | do not agree with that submission. The applicant

v In particular the applicability of section 25(4) of seq.
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nas made adequate averments'®, it was for the first respondent ta aver its
antitlement to retain the base. ssation on the property and that included
refiance upon any rights in terms of s. 22 of the ECA. As | have menticned,
the first respondent's refiance on s. 22 in the circumstances of this. case

cannot be sustained.

[37}7  The first respondent requested that it be allowad more §me (nine
manths) io remove the base station from the property in the event of it being
ordered to do so. The applicant has opposed the request and conlends that
tha first respondent has had adequate time to do so. The applicant submits
that on the 16" of January 2008 the first respondent had agvised that it was
removing the base station from the property and that it required ten months to
do $0. Since then many months have passed. The applicant submits that 30
days from the date of the order would be adequate. In its answering affidavit
the first respondent mentions that the base station s substantial and not
capable of being moved easily or speedily, 1t says that it siill has to find an
aliternative site and also mentions that it has certain specified Gbligations in
terms of the ECA (read with the Regulations made in terms of that legislation)
regarding the service it provides via the base station and that it cannot simply
suspend that service pending the relocation of the base station. The
deponent to that affidavit says that the refozation exercise “will of necessfty
take & number of months®. He says that it is estimated that it would require

nine manths, But for the applicant's submissions that | hiave referred to, it has

W(‘.'m-npare, Inter afia, Unimark Distributors (Pty) Ltd v Erf87 Slivertondale (Pty)Lid 1999
(2) SA 985 [Ty 21995A-B:1011 A-B: Hartland Implemaente (Edms) Bpk v Enal Eiendomme
BK 2002 (3) S4 653 (NC} al 664C-F; Chetty v Naidoo 1974 (3) SA 13 (A) 200;
Krugersdorp Town Council v Fortuin 1965 (2) SA 335 M),
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not gainsaid that it would take nine months for the ﬁrét respondent to relocale
the base station. T heré is accordingty no basis to deny the requast of the first
respondent, particularly if its continued oceupation pending final removal is on
the basls that it continues to make payment to the applicant, subjsct to the
applicant's right to claim from it any -ciamages which the aﬁp\icanl_ might or
may have sustained or shall sustain as a result of the first respondent’s
occupation of the property with the base station, | am not thereby making a
finding that the amount that the first respondent is paying for occupying the
property Is adequaie or reasonable. It is open to the applicant to prove that
the amount is inadequate or unreasonable and, jf so advised, to claim the

difference as damages:.

COgTS

[;38] As regards the constitutional issug, the third respondent did. not seek
any costs. The applicant's attack on the consfitutionality of 22 of the ECA
was couched in the alternative and sublect to the court making certamn
findings regarding the meaning to be given to thal section, in parficular the
proviso contained in s. 22(2), The first respondent raised s, 22 in defence to
the applicant's applicaton that it be ejected from the property, The applicant
was entitied ¢ respond to that defence, including by challenging the
constitwtionality of s. 22 insofar as it was, in essence, contended that it ‘allows
for action, that is arbitrary. The main issuve was the first respondent's
continued occupation of the property. In the Jight of the concluslon | reached

en that issue, namely that the first respondent had no right to continue to
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occupy ihe properly, and taking inte account all the facts before me, the

applicant is entitled to the costs of the application,

(39

In the circumstances | grant the fallowing order:

The first respondent is ordered to forthwith commence with the
removal of its base siation, including the celiphone tower and al)
its other eguipment, from the property desciibed as “the
Remainder of the Farrn Langgewacht No. 235, Registration
Division HT, Province of KwaZulu-Natal® {*the property’) and to
complete such removal by no later than nine months from the

date of this order,

Pending the final removal of the base statien from the property
the first respondent is to continue to- make monthly payment to
the applicant of an amount no less than the amount presently

being paid to the applicant in consideration 7or the basa station,

inclusive of the tower and equipment, being on the property, but

subject to the applicant's. right to claim any damagas froni the
first respondent which the applicant has suffered or may stil

suffer as a result of the base station being on the property.

The first respondent [s ordered to pay the applicant's costs of

the application.
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