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J U D G M E N T 

C O P P I N , J : 

[1] T h e applicant seeks an .order that, the first respondent r emove its base 

station including its cel lphone tower and other equipment (atf of which I refer 

to ss "the bsse station") from 1h& applicant's property descr ibed as -the 

Rema inder o f the F a r m Known as Farm Langgewacht No. 235, Registrat ion 

Division H T in the Province of KwaZulu-Nata l " ( f refer to it as "the property). 

In the alternative, the applicant seeks an order declaring s. 22 of the 

Electronic' Communicat ions Act 36 of 2O05 ["the EGA") to be unconstitutional. 

T h e ' alternative relief depends .on whether this Court f inds that the first 

respondent is entitled to retain the b a s e station' on the property in terms of 

that section and in the absence of an agreement between t h e applicant and 

the first respondent to that effect: or otherwise, without the applicant's 

c o n s e n t 

[2] It is common cause that ' the applicant owns the property and that t h e 

f i rst respondent is en electronic communicat ions network service- l icensee in 

t e rms of and as contemplated in the E C A , 

[3] T h e first respondent contends that it is entitled to retain its base station 

on the property in terms of s, 22 of the E C A , alternatively, it avers that there is 
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T h e s e c o n d responden t has b e a n cited as a party in vhese p roceed ings Out h a s not 
o p p o s e d the relief sought and abides the outcome. It f ias a lso b g e n no ted that the s e c o n d 
r e s p o n d e n t w a s no t a patty to the addendum entered into b s t w e e n the first respondsnt a n d 
F y n b o s l g n d . 

a monthly lease in place in terms of which it is entitled to occupy the property 

end that the applicant has not cancelled that tease. 

[4} By w a y of background, it is common cause that Sisal l a n d g o e d C C 

{"SisBt), the previous owner of the property, during the .currency of its 

ownersh ip o f the property, entered into a written agreement of [ease with the 

first respondent on the 21 4 1 of April 1998 in terms of which the latter rented a 

portion (11D m 2 ) of the property and w a s permitted to erect and maintain the 

base station on the property. Subsequently, the property was purchased by 

Fynbo5land 256 C C ('Fynbo'stencf) from Sisal.. Fynbosiand concluded an 

addendum to the (ease agreement with the first respondent on the 17* of May 

2005 in terms of which the first respondent was permitted to' sublet a portion 

of the leased property to the second responden t 1 

[5] T h e lease agreement thus commenced on the 1 s 1 of February 199S and 

exp i red o n the T 5 t of February 2008. T h e first respondent, did not exe rc i se its 

option to r e n e w it T h e applicant purchased the property from Fynbos land 

and b e c a m e its registered owner on or about the 3 1 " of March 2008, 

[6] T h e applicant and the first respondent w e r e unsuccessful in negotiating 

a n e w lease, More particularly, they were unable to agree on a monthly 

rental . 

3 
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[7] O n the ^ of December 2003 the first respondent sent an e-mail to the 

applicant's attorney (Mr Marais) in which it intimated that H w a s planning to-

relocate its base sfetion; that it had Identified a suitable alternative position to 

erect it and that it was getting the necessa ry approvals in that, regard. 

[8] In response to an e-mail f rom Mr Marais to the first respondent dated 

the 9^ of December 2008, enquiring about compensat ion payable to the 

applicant for the period from the expiration of the lease agreement to the date 

of the removal of the base station from the property, the first, respondent, in an 

e-mail dated the 16* of Janua ry 2009, stated .that the applicant w a s not 

entttied to any compensat ion but only to an amount of R2 694,05 per month 

for the period 31 March 2006 to the date of the letter. T h e first respondent 

also intimated lhat it had commenced with preparations to r emove the base 

station and anticipated that'the removal wou id take approximately ten months 

to complete. T h e e-mail furthermore, states: 

"in the meantime, since the tease agreement has expired, and no 
consensus bed been reached between the parties regarding the 
renewal of the lease agreement, we confirm that the terms and 
conditions of the expired lease agreement shall subsist on g rnonth-to-
month bests until such time as the base station has been removed. 
We confirm, our commitment in expediting the-process of remove! of the 
site and shall advise you of the progress accordingly,11 

(9] Mr Marais replied to, the e-mail by letter dated the 20 t h of J a n u a r y 2009 

in which he, inter alia, contends-that the lease had indeed expired; quest ions 

the first respondent's v i ew regarding the issue of compensat ion; and contends 

that the period of ten months is not reasonable. Mr Marais also states in the 
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letter that the amount tendered, namely R2 694,05 per month, is not 

acceptable to the applicant and if received would be received by it on 3 

"without prejudice" basis. 

[10] Fur ther negotiations failed. In a letter dated. 30 J u n e 2009 the first 

respondent appeared to h a v e changed its mind about moving the base station 

from the property, tt intimated that a reasonable rental for the portion of the 

property it occupied w a s R2 500,00 per month; it referred to s, 22 of the E C A 

and-stated that it would not m o v e from the property and 'wou ld continue to pay 

rentals as determined .by it. T h e applicant disputed that the respondent was. 

entitled to act accordingly and this culminated in the applicant bringing the 

present application. 

[11] Points in limfae we re raised by the ' respondent in resisting the 

application but they w e r e argued as part of the entire application and the first 

respondent did not require of me to g ive a separate judgment on those, points 

prior to dealing 'with the merits. Essential ' to deciding- the points is the 

meaning to be g iven to s. 22 :of the E C A . T h e first point is that the applicant 

did not make out a case for the relief it seeks, in particular, that it did not deal 

with the provisions of s. 22 of the E G A in its founding affidavit T h e second 

point purportedly raised as a point in limine is in fact not such a point. T h e 

respondent in terms of that point argues that the t ime which the applicant 

wants to g ive first respondent for the removal of the base station f rom the site 

in terms of the relief sought in the notice of motion (i.e, 30 days) is too short 

and requests that it be g iven 9 months to remove the base station should the 
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S . 22 O F T H E £ C A , 

[1.2] S . 22 of the E C A provides as follows: 

"gritty upon and construction of lines across tends and wa te rways ~ (1) 
An electronic communications netv/ork service, licensee may -

(a) enter upon eny land, including any street, road, footpath 
or land reserved for public purposes, any railway and any 
v/aferway of the Republic; 

(b) construct and maintain an electronic communications 
network or electronic communications facilities upon, 
under, over, along or across any land, including any 
street, road, footpath or land r e s e r v e d fo r public 
purposes, any railway and any waterway of tho Republic; 
and 

(c) alter or remove its electronic communications nebyork or 
electronic communications facilities, and may for that 
purpose attach o r wires, stays or ariy other kind of 
support to any building or other structure. 

(.2) In taidng any action in terms of subs. (1) due feg$rd must be 
had to applicable Jaw-and the environmental policy of the Repubiic' 

S U B M I S S I O N S R E G A R D I N G T H E M E A N I N G O F 3. 22 

[13] T h e first respondent contends that it is entitled to retain the base, 

station on. the property in terms of s. 22 of the E C A and submits, in essence , 

the following with regard to that section: 

court find that it is not entitled to occupy the property. I will rever t to these 

points later on in this judgment. 
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13.1 it appiles t o private as well as public land. T h e first respondent, 

submits in that regard that "any /and" in the sect ion refers to 

public and private land; 

13.2 the fact that it applies to private land' does not render it 

unconstitutional. T h e argument in this regard is that there is no 

expropriation as contemplated in terms of s . 25 of the 

Constitution but merely deprivation for which no compensat ion is 

required. Fur thermore, the first respondent contends that It did 

not occupy the property in an arbitrary manner; 

13.3 it submits that s. 22 in effect creates a f o rm of statutory servi tude 

in favour of electronic communications network serv ice l icensees 

who' act tti accordance with that section. T h e serv i tude created 

in terms of that sect ion does not h3ve to be registered and can 

be in perpetuity and terminated at any time but on ly at the 

behest of the holder of such a servi tude. 

T h e applicant submits inter alia ths following with regard to the section; 

14.1 it excludes private property and in this regard the applicant 

submits that the w o r d "including* in s. 22(1 ) (a) mus t be g iven the 

meaning 'comprising of\ and if read with that meaning it 

excludes private property, T n e argument fur thermore is that if 

the e/usdem goneris principle of interpretation Is applied then the 
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words 'any land* in s. 22(1)(a) must b e restricted to public land, 

It is submitted that the words 'any street, road, footpath or land 

reserved for public purposes, any railway and any waterway of 

the Republic", exc ludes private property: 

14.2 it is further submitted that s, 22(2) contains a proviso that when-

taking any action In terms of subs, (1) "doe record must he had.to 

applicable lav/ and the environments! policy of the Republic" 

(emphasis of the applicant}. T h e applicant submits that this means 

that ss. (1) must be read as subject to "the applicable common law 

relating to private property, weaning that the licensee cannot just 

occupy any land without further ado, but must create rights, either 

through a lease- agreement or sale agreement etc entitling it to 

occupy such land1, With reference to the predecessor of s, 22 

namely s. 70 of the Telecommunicat ions Act No. 103 of 1996 ("the 

Te lecommunicat ions Act*), it was submitted that it" w a s evident that 

the previous section{i.e. s. 70) did not contain a proviso similar to 

that contained in s, 22(2) of the E C A , namely, that "due regard 

must he. had to applicabfe lav/" and that this w a s an indication that 

the Legislature intended to make the provisions o f s. 22(1) of the 

E C A subject to. inter alia, the common law; 

14.3 relying o n the decision in TelKom SA Ltd v MBO for Agricultural 

and Environrnanial Affairs, KwaZuIu-Natai a n d O the rs 2 it was 

2003 (4) SA23 ( S C A ) p a r {AO}. 
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-submitted that even w h e n interpreting s. 70 of the 

Te lecommunica t ions Act, which did not contain the 

aforement ioned proviso, the court still interpreted it subject to other 

lav/ , 3 

[15] T h e third respondent made submiss ions in defence of the 

constitutionality of s. 22 of the E C A in essence , it was submitted that the 

purpose of s . 22 w a s to facilitate access to any property, whether public or 

private, w h e r e there w a s a need to erect inter aliat base stations and similar 

electronic communicat ion devices utilised by l icensees, it was fur thermore 

submitted that the sect ion was applicable to both private and public land. 

.Regarding the meaning to be assigned to the proviso in s. 22(2). it w a s 

submitted that the Legislature, intended thereby that any laws governing the 

utilisation of another 's property for the purpose of s, 22{ i ) , must be obse rved . 

Th is Includes obtaining the consent of the property owner and entering into a 

less© agreement wi th that owner . 

[161 In m y v i e w it is clear from the wording of s . 22(1) that it refers to both 

public and private land. T h e phrase "any lantf as used in s, 22(1) means 

exact ly what It s a y s . I am fortified in this interpretation by, for example , the 

specific re ference in that subsect ion to land reserved for public purposes" as 

being included in the phrase "any ian<f. T h i s indicates that the phrase 'any 

T h e submission is not correct. In that case the S C A held that sect ion 7G oi the 
T e l e c o m m u n i c a t i o n s A c t d id not. e m p o w e r Telkonj . S A L td to lay a submar ine cable wi thout a 
lease under the S e a s h o r e A c i , T h e latter Act prov ided tha i the l ease of-the ralovan: portion o ' 
the s e a h a d to be ob ta ined before gables may be laid the re . Tne S C A concluded that "eny 
lantf* as u s e d In s . Y O did not inc lude the Seashore. A c c o r d i n g l y , e,70 did not e m p o w e r the 
laying o f s u b m a r i n e cab les w i thou t a tegse s$ con iompla ted in the 'Seashore A c t 
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land1 is m u c h wider than and cannot be restricted tc "public (and) In any 

event , an interpretation that restricts the provision to public land only wou ld be 

strained, not contextual and inconsistent with some of the objects of the E C A , 

in particular those that are intended to increase and broaden access to 

te lecommunicat ion services, t accordingly cannot agree with the applicant's 

submissions to the contrary on that point. 

[17} In order to g ive meaning to the proviso in s. 22(2} of the 5 C A it is 

perhaps usefu l to briefly consider earlier legislative provisions which s re 

similar to s. 22. Section 82 of the Post Office. Administration and Shipping 

Combinat ions Discouragement Act* was followed by s. 80 of the Post Of f ice 

A c t 3 wh ich w a s then followed by s, 70- of the Telecommunicat ions A c t None 

of those sect ions had a. proviso similar to that contained in s, 22{2) :of the 

£ C A : Sect ion 70 of the Telecommunicat ions Ac t provided; 

*£ntry upon &nd construction of lines a c r o s s any land. 

(1) A fixed line operator may, for the purposes of provision of its 
telecommunications services, enter upon any land, including any 
sireet. road, footpath or land reserved for public purposes, and any 
raiiv/ay, and construct and maintain a telecommunications facility upon, 
under, over, along or across any land, street,, road, footpath or 
wgterv/ay or any railway, and alter or remove the same, and mey for 
that purpose attach v/ires, stays or any other kind of support to any 
building or other structure, 

(2) In taking any action in terms of subs, (1k due regard must be 
had to the environmental po/Jcv.of me R e g t / b f c / (emphasis added) 

[18] T h e r e is a resemblance in the wording of s. 70 of the 

Te lecommun ica t ions Act and s, 22 of the E C A . However , the noteworthy 

1 A « 1 0 of 1911. 
5 Ac t 44 o f 1958. 
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(19] Sect ion 69 of the Telecommunicat ions Act which was contained, in the 

s a m e chapter as s, 70 of that A c t provided that: 

"(1) A fixed-line operator shaft perform its functions in terms of mis 
chapter in accordance with the regulations contemplated in subs. (2). 

(2) The authority shell prescribe ~ 

(a) the manner, form and period of notice to be given by en 
operator to any person or authority in connection with the 
performance by the operator of the functions a s 
contemplated in this chapter, 

(b) the procedure to b'& followed and consultations to be held 
between an operator and any affected person or 
authority.' 

[20] T h e E C A repealed the who le of the Telecommunicat ions Ac t . 7 T h e 

E G A d o e s not have a provision that is identical to s.69 of the 

Te lecommunica t ions Act, but s.21 provides for the development of guidel ines 

w h i c h mus t include procedures and processes for, inter alia, resolving 

disputes that may arise between a l icensee and a landowner in order to 

sat isfy the public interest "in the rapid roll out of electronic communicat ions 

ne tworks a n d facilities.8 

* S e c t i o n 70 only dealt w i th f ixed tine te lecommunica t ion operator. T h e E C A e x t e n d e d 
the p rov i s i ons t o include l icensees s u c h ES the first responden t w h o did not p rav ida f i xed l ine 
te lecommun ica t i ons serv ices . 

S e c t i o n 97 of the E C A read wi th the S c h e d u l e s o f that Act . 
1 It "is c o m m o n causa that these gu ide l ines re fer red to in sect ion 21 h a v e still no t b e e n 
d e v e l o p e d . In an unreported deds ion o f the H i g h C o u r t o f the T r a n s v a a l prov inc ia l D iv i s ion 
n a m e l y , Telkom SA LtdvQom Gam Wild Game LoUge CO delivered on 6 F e b r u a r y - 2 0 0 1 ; 

dif ference is that s. 70(2) does not contain the words "applicable law*. It only 

refers to "the environmental policy of the Republ ic." 6 
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[211 What is significant is that although neither s.21, nor s.22 of the E C A 

refers to regulations as-s.69 of the Telecommunications Act does, S,21 refers 

to "guidelines"' and s.22{2) refers to "applicable law". According to the. first 

respondent the term "applicable lav/ is confined to environmental type laws 

such as the taws relating to nuisance, etc and does not include property laws 

such as the lav/ relating to trespass, ownership,, landlord and tenant, 

expropriation or compensation, etc. The argument being that if the term, i.e. 

"applicable law\ is not confined to environmental type laws and is extended 

to include other Jaws, 3.22(1) of the ECA would"be rendered nugatory. 

[22] T h e difficulty I have with the first respondent's Interpretation of the term 

"applicable laW is that if it was to be. confined to environmental type laws 

there is nothing that prevented the Legislature from saying so expressly. 

Instead reference Is made to "applicable lav/, The term is not defined in the 

E C A . However, the term "lav/ is defined in s. 2 of the Interpretation Ac t 1 0 as 

meaning "any /aw, proclamation, ordinance, act of parliament or other 

enactment having the force of law*. That meaning may be given to the term 

7aW as it is used in s, 22(2) of the E C A unless there is something in the 

language, or context of s. 22, which is repugnant to the definition in the 

Interpretation Act or if the contrary intention appears from the E C A . In my 

C a s s N o , 4057/00, in dealing w i th sect ions 69 and 70 of the Telecommunications A c t i n 
circumstanced where tnu regulations Including the procedures referred to in section 69 hsd 
no; b e e n promulgated at the time of the decis ion, the court held that the failure to promulgats 
the regulations did not result in th* suspension of the opera t ion of the p rov is ions to which 
s e c t i o n 69 related i.e. including section 70. T h e court in (hat r e g a r d referred and relied on the 
decision of Vorstapperr v Port BdY/ard Town Board and Others 19&4 (3} S A 569 ( D & C L D ) , 
0 Including ' p r o c e s s e s and p rocedures* . 
1 0 Act 33 of 195? 
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v i e w , the meaning g iven to the term in the Interpretation Act m a y be applied 

he re . 

(23] T h e term, applicable", restricts and further defines the term. M / a w \ T h e 

'applicable law" is that wh ich is applicable to the action which is intended to 

be taken by the l icensee in te rms of s . 22(1) of the E C A . T h u s , for example, if 

the action the l icensee intends to take is to go on to someone 's land, there a r e 

other applicable laws, s u c h as laws relating to ownersh ip , the law o f t respass. 

e tc , t for wh ich due regard must be had, in my v i e w the term ^applicable lav/' 

is not confined to "environmental type" laws, but refers to ail taws (i.e. as 

def ined in the Interpretation Ac t ) that are applicable to the intended action a n d 

m a y include laws, whe the r statutory or common, relating to ownersh ip , 

t respass, expropriat ion, legislation such -as the Administrat ive Just ice A c t 1 1 

( P A J A ) , etc. and the Const i tut ion, depending on the nature of the -action wh ich 

the l icensee Intends to take in terms of s. 22(1) 1 2 . 

[24] Sect ion 22(2) requires the licensee to have "due regarcf for the 

appl icable law. Th is t e rm can .mean nothing less than that the l icensee must 

respect and comply wi th those laws. It certainly does not mean a mere 

acknowledgement of the law short of compl iance. T h i s interpretation of s . 

22(2) does not render nugatory the provisions of s. 22(1), but is consistent 

wi th an intention not to allow arbitrary action on the part of l icensees and 

acknow ledges the rights of others affected by the action contemplated' in s, 

22(1). Sect ion 21(2){P) of the S C A clearly supports and confirms this. T h a t 

1 1 A C 2 o f 2002 
1 2 I f the act ion con temp la ted is "administrat ive act ion* 33 def ined in a 'octon 1 of P A J A then 
P A J A wilt b e appl icable. 
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1 - 1 C o m p a r e w h a t w a s he ld irt the B o m W i l d e s s e (supa) regarding the T e l e c o m m u n i c a t i o n s 
A c t 
1 4 S e c the m e a n i n g g i v e n to the term "aibrtrary* in s. 25 of i he Consti tut ion In; F i r s t N a t i o n a l 
B a n k o f S A L t d tte W e s b u n k v . C o m m i s s i o n e r , S o u t h A f r i c a n R e v e n u e S e r v i c e s ; F i r s t 
N a t i o n a t 6 a n K o f S A L t d t/a W e s b a n k v. M in is te r o f F i n a n c e 2002 (4) S A 758 ( C C ) at par, 
0 0 0 ) 

I f t h e act ion to be taken satisfies the definition of "administ&ijye $cbon' as de f ined in the 
Admin i s t r a t i ve J u s t i c e A c t 2 o f 2002 ( P A J A ) it wou ld n a v e to comply wi th the d u e p r o c e s s 
r e q u i r e m e n t s of that enac tmen t I.e. in the absence o f a n y other fair p rocedure (s .5 ) , A l s o 
c o m p a r e C i w o k a t s o n eta! Constitutional Low vf South Africa 31-11, 

section acknowledges that, disputes may arise be tween l icensees .and 

landowners including regarding 'the action taken or intended to be taken by 

l icensees in terms of s. 22(1] and contemplates the development and 

ex is tence of guidel ines, including processes and procedures, for the 

resolution of such disputes. 

[25] T h u s , in my v iew, e v e n if it could be contended that.s. 22(1.) author ises 

s o m e fo rm of depr ivat ion 1 3 it most certainly does not authorise arbitrary 

deprivat ion of proper ty 1 4 , Section 21 of the H C A clearly env isages fair 

p rocedures and processes to be put in place to facilitate a n y action author ised 

b y - s . 22(1). it is accepted that any administrative deprivations of property 

have ' to be fair 3nd must comply with the procedural prescripts of the relevant 

administrat ive Justice provis ion. 1 6 ' 

[26] T h e absence o f t h e guidelines including the procedures and p rocesses 

env i saged in s. 22(1) of the E C A is signif icant I do not subscr ibe to the 

cont rary v i e w . T h e procedures and processes are clearly intended to facilitate 

d u e p rocess and prevent arbitrary action on the part of l icensees. T h e i r 

absence mos t definitely complicates the position of l icensees and landowners . 
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[27] Licensees, are not confined to. public state organs' but include private 

concerns which mainly have profit as a motive. T o interpret s, 22 to m e a n 

that such e private licensee m a y enter upon and/or encroach on any land and 

construct, and maintain its communicat ion network or facilities on a n y private 

land of its own will or at its o w n behest, without a fair p rocess and without 

taking into account the rights, inter alia, of the owner of that iand in te rms of 

the applicable law. is draconian and allows for arbitrariness wh ich the 

Constitution does' not countenance. T h e rationale for the proviso in s, 22(2) is 

to p reven t arbitrariness in the action, of l icensees in terms of s, 22(7). 

[23] Having due regard to the "applicable JaW and by implication to the 

rights and entitlements of others in .terms of those laws, in the context of the 

action wh ich the licensee, env isages is to be taken in terms of s, 22(1), does 

not render nugatory the provisions of s, 22(1). The ; proviso, conta ined in s. 

22(2) ameliorates the crudeness of s. 22(1) and brings s, 22(1) in line with the 

dictates of the Constitution, T h e Constitution does not countenance arbitrary 

act ion. Sect ion 25(1) of the Constitution, for example, provides explicit ly that 

there shall be no deprivation o f property except in terms of a lav/ of genera l 

application and that no law may permit arbitrary deprivation of property. 

(29] T h e mere fact that s. 22(2), in m y interpretation of that subsect ion , 

acknowledges , albeit by implication, the right of the landowner to refuse- to 

ag ree to a licensee, establishing its communication Installation or facilities on 

Its land does not undermine the objects of the E C A . The. objects of the E C A 

are' subject to the Constitution. T h u s s, 2 i (2 ) (b) anticipates disputes be tween 
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it is v e r y much tho s a m e In word ing a s s. 70(1} of the Te lecommun ica t ions Act 

l icensees and landowners and the need to provide for guidelines, including 

procedures and processes for the resolution of such disputes in order to 

satisfy the public interest in the rapid roil out of electronic communicat ions 

networks a n d facilities. A n interpretation o f s. 22 of the E C A that a l icensee 

may, subject to its o w n whim and fancy, occupy another's land with its 

installations or facilities irrespective of, or without due regard for that person 's 

(or entity's) rights, and without a fair procedure' in terras of the applicable law, 

is unreasonable. Sect ion 39(2) of the Constitution constrains a court, w h e n 

interpreting any legislation, to interpret it so as to promote the spirit, purport 

and objects of the Sill of Rights, In my v iew s. 22 in its context is capable of 

an interpretation that is in line with the Constitution. T h e . section does not 

countenance arbitrariness. 

[30] It is of significance that the E C A , wh ich extended the entit lement 

previously conf ined to f ixed line operators (in terms of s . 70(1) o f the 

Te lecommunicat ions Ac t ) , to other Kinds of l icensees, (including the first 

respondent) , th rough the provisions of s. 22 (1 ) 1 5 includes the proviso in s, 

22(2), that in taldng the action contemplated in s, 22(1), due regard m u s t b & 

had to, inter afia, the applicable law. 

[31] T h e proviso is s . 22(2) is mainly directed at the l icensee w h o Intends 

to take the action contemplated in s . 22(1)- S u c h a licensee must have regard 

to the applicable law. Sect ion 22 does not authorise action where no regard is 
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had for the applicable lav/. T h e right to take the action contemplated in s, 

22(1} is dependent upon and inextricably linked to the obligation i n s . 22(2), 

[32] N o w to turn to the facts of the present case. A s a genera l starting-

point,, the appl icant as owner, in terms of the law and subject to limitations, is 

entitled to occupy all of its land and in its discretion allow others, hUr alia, to 

occupy such land. Ordinari ly therefore, the applicant may eject anyone w h o 

occupies its land without its consent, unless that occupier has a right or legal 

entit lement.to occupy the land. T h e first respondent clearly does not h a v e the 

applicant's consent to retain the base station on the property. F r o m the 

history, summar ised , earlier, it is clear that the' first respondent h a d c o m e to 

construct and maintain the base station on the property with the consen t of 

and by ag reemen t wi th the applicant's predecessors- in- title to thg proper ty 

and more part icularly in terms of lease agreements- that It had cone! uded w i th 

them. In its answer ing affidavit the first respondent mentions that s. 70 of the 

Te lecommunica t ions A c t did not afford or grant it the same rights as a f ixed 

line operator and that it was therefore obliged to enter into leases with the 

previous tit leholders. O n e must bear in mind that even though the E C A c a m e 

into operation on 19 J u l y 2006 it does not appear that the first respondent , at 

any stage prior to the 30 , f l of J u n e 20.09, sought to rely- on s. 22 of the E C A . It 

re fers to and places reliance on that section for the first tirhe in the letter dated 

the 3 0 m of J u n e 2009 that was e-mailed to the applicant's attorney after the 

first respondent had (apparently) changed its mind about moving the base 

station from the property, if is not entirely clear f r om .the papers w h a t the 

reason for this change of mind was . 
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[33] T h e .continued occupation of the property by the first respondent is 

based purely on its will and purportedly (since 30 June 2009) in rel iance on s. 

22 of the E C A , alternatively, In terms of an implied monthly lease, wh ich it 

avers , has not been terminated.. A s I have concluded, s . 22 does not 

authorise arbitrary action on. the part of l icensees, nor does it allow deprivat ion 

without fair or due process. T h e first respondent's reliance upon s. 22 is, in 

m y v iew, misplaced and based on a misconception of that sect ion. Sect ion 22 

does not authorise occupation of the property based simply on the will of a 

l icensee. T h e first respondent has provided no motivation w h y the property, 

in particular, has to be occupied and no other. .Earlier on the. first respondent 

appeared to be quite willing to m o v e the base station from the property to an 

alternative location. A n arbitrary deprivation is illegal and cannot s e r v e as a 

de fence against the landowner's enforcement of its rights.. In any event, on 

the first respondent 's own vers ion it did not have due regard for the applicable 

faw w h e n purporting to act in te rms of s. 22(1) of the E C A T h e "applicable 

l av / is not confined to the -environmental taws. Having failed to identify the 

^applicable lav/* first respondent cannot be said to have had due regard for 1i 

as env i saged in that section. In the absence of a doe regard for the applicable 

law the first respondent's purported action in terms of s. 22(1) is unlawful . T h e 

action cannot be lawfully taken if there has been no regard for the applicable 

law. T h e absence of a fair process or procedure is detrimental to the 

lawfulness of the action of the first respondent. 
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IT In particular the applicability o f sect ion 25(4) or. seq-. 

[34] I have raised with the parties, and in particular the applicant and the 

first respondent, the question whether the provisions of s. 25 of the E C A w e r e 

applicable h e r e . 1 7 Both parties in writing' submitted that s. 25 is not applicable 

a n d have not relied on that -section. A s a consequence I shall not comment 

further on i t 

[35] The- f i r s t respondent's content ion that there is a tacit monthly lease in 

place and that the applicant at no stage cancelled that lease, is also f lawed. 

First ly , the facts do not support the coming into existence of a monthly lease 

particularly after the first respondent intimated that it w a s indeed moving its 

base station from the property, T h e r e was never any agreement b e t w e e n the 

re levant parties regarding, inter a//a, the rental. T h e failure to conclude an 

agreement was the v e r y reason w h y the first respondent initially opted to 

m o v e f rom the property. A f te r the first respondent's change of mind about 

moving f rom the property, there w a s similarly no consensus regarding the first 

respondent 's continued occupat ion of the property and the rental payab le , in 

the absence of consensus there cannot be a lease. T h e foisting, by the first 

respondent , of its will upon the applicant, including regarding the rental 

payab le , did not result in the conclusion of a lease, e v e n o f a monthly one. 

[36] Briefly, regarding the first respondent 's point that the applicant ought t o 

h a v e made specific averments concerning s, 22 to sustain the cause of action, 

for the relief sought by it, I do not agree with that submiss ion. T h e applicant 
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has made adequate averments' 1 1 . , it w a s for the first respondent to a v e r its 

entit lement to retain the base- station on the property and that included 

reliance upon any rights in terms of s, 22. of the E C A . A s 1 have, ment ioned, 

the first respondent 's reliance on s. 22 in the circumstances o f this case 

cannot be sustained. 

[37] T h e 'first respondent requested that It be allowed more time {nine 

months) to remove the base station from the. property in the event o f it being 

ordered to do so. T h e applicant has opposed' the request and contends tha.t 

the first respondent has had adequate b'me to do so . T h e applicant submi ts 

that on the I S " 1 of Janua ry 2009 the first respondent had advised that it w a s 

removing the base station from the property and that it required ten months to 

do so . S ince then many months .have passed. T h e applicant submits that 30 

days f rom the date of the order would be adequate. In its answering affidavit 

the first respondent mentions that the base station is substantias and not 

capable of being moved easily or speedily, It says that it still has to find an 

alternative site and also mentions that it has certain specified obligations in 

te rms of the E C A (read with t h e Regulations made in terms of that legislation) 

regarding the serv ice it provides v ia the base station and that it cannot s imply 

suspend that serv ice pending the relocation of the base station. T h e 

deponent to that affidavit says that the relocation exerc ise >//// of necessity 

take a number of months'. H e says that it is estimated that it wouid require 

nine months, But for the applicant's submissions that I have referred to. it h a s 

^ C o m p a r e , tntef alia, Un ' imark D i s t r i b u t o r s (Pty) L t d v E r f S T S l l v c r t o n d a t e ( P t y ) U d 1599 
(2) SA 966 ( T ) 3t99SA-B: l011 A - 6 ; R a r t l a n d I m p l e m e n t s ( E d r n s ) B p k v E n a l g i e n d o m m o 
B K 2 0 0 2 (3) S A 653 ( N C } 3 t 6 6 4 C - F ; C h e t t y v N a i d o o 1974 (3) S A 13 (A ) 20D; 
K r u ' g e r s d o r p T o w n C o u n c i l v Fo r t t i i n 1965 (2) S A 335 (T). 
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not gainsaid that it would take nine months for the first respondent to relocate 

the base station. T h e r e is accordingly no basis to deny the request of the first 

respondent, particularly if its continued occupation pending final removal is o n 

the basts that it continues to make payment to t h e applicant, subject to the 

applicant's right to ciaim f rom it any damages wh ich the applicant might or 

m a y h a v e susta ined or shall sustain as a result of the first respondent 's 

occupat ion of the property wi th the base station, I a m not thereby making a 

finding that the amount that the first respondent is paying for occupying the 

property is adequate or reasonable. It is open to the applicant to p rove that 

the amount is inadequate or unreasonable and, if .so advised, to claim the 

dif ference as damages . 

C O S T S 

[33] A s regards the constitutional issue, the third respondent d id not seek 

any costs . T h e applicant's attack on the constitutionality of $2Z of the E C A 

was couched in the alternative and subject to the court making certain 

f indings regarding the meaning to be .given to that sect ion, in particular the 

proviso contained In s. 22(2), T h e first respondent raised s. 22 in defence to 

the applicant's application that it be ejected f rom the property. T h e applicant 

w a s entitled to respond to that defence, including by challenging the 

constitutionality of s.. 22 insofar as it was , in essence , contended that it 'allows 

for action, that is arbitrary. T h e main issue w a s the first respondent 's 

cont inued occupat ion o f the property. In the light of the conclusion I reached 

on that i ssue , namely that the first respondent had no right to cont inue to 
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occupy i he property, and taking into account all the facts before me, the 

applicant is entitled to the costs of t h e application, 

[39] In the circumstances I grant the following order: 

1. T h e first respondent is ordered to forthwith commence with the 

removal of its base station, including the cellphone tower and all 

its other equipment, f rom the property described as "the 

Remainder of the Fa rm Langgewacht No. 235, Registrat ion 

Division H T , prov ince o f KwaZulu-Natat" ('the property*) and to 

complete -such remova l b y no later than, nine months from the 

date of this order. 

2. Pending the final remova l of the base station f rom the property 

the first respondent is to continue to- make monthly payment to 

the applicant of an amount no less than the amount present ly 

being paid to the applicant in considerat ion for the base station, 

inclusive of the t o w e r and equipment, being o n the property, but 

subject to the appl icants, right to claim a n y damages f rom the 

first respondent wh i ch the applicant has suffered or m a y stilt 

suffer as a result of the- base station being on the property, 

3. T h e first respondent Is ordered to pay the applicant's costs of 

the application. 
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