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In the matter between

BASIL READ (PTY) LTD _ APPLICANT
and |
NEDBANK L!MITED - _ 1 RESPONDENT

AFRICAN MINERALS ENGINEERING LIMITED 2™ RESPONDENTS

(the opposing party)

"JUDGMENT

SALDULKER J:

1) This is an appilcatlon in terms of Ruie 6(12)((:) for the reconsideration of
an order granted ln terms of Rufe 6(12) of the Uniform Rules of Court on 30
March 2012 in the Urgent Court, where the applicant sought and was

granted an urgent Interim interdict.

2) The terms of the urgent interim order inter alia were as follows:

Interdicting and prohibiting the first respondent from making payment to
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the second responden’t', thé"opposing party, of any sum or sums which are
referred to in the foEIqwing'advance payment guarantees until 31 May
2012 viz: {1] 30657105 in the sum of USD 7 800,000. 00 and [2]

30361818 in the sum of USD 5,000,000.00

3) The opposing _pgr_‘ty has not filed any affidavits in this application and

contends tﬁat this cio_uf_t 'rﬁust reconsider the application on its own on the

basis of the original éppli’catio’n ;before Mohama J. However, at the outset

of this reconsideration app'!'icat.ion, the apblicant lodged a substantive

interlocutory appiicaﬁon in terms of which it sought infer alia the following

relief: o |

3.1 Condoning the failure of the applicant to cite the second respondent,

the opposing parfy in the urgent application, and joining the
second respbﬂdent_.tblthis ‘application with leave to sue it by
edictal citationand

3.2 permitting thélfappli.cén_t_ to suppierﬁént' its founding affidavit by the
averments -_éqhiained in .the 'afﬁdavit in support of the substantive

application.

4) In its founding. p’apers; the ._appiicant averred that an associated
company of the applicant, Basil Read Construction (SL) Limited
(BRC), in__corp'orated in Sierra Leone, was contracted to
construct .a _réiiway iiné. in Sierra Leone on behalf of African
Minerals Limited (AML), ‘the opposing party. Pursuant to the

contract béhueen_ BRC and the opposing party, the applicant
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provided two advance payment guarantees to the opposing party.

5) These advanbe ﬁaymént 'guarantees' were issued by the first
respondent. I’h terrﬁ_s of the guarahtees, the relevant employer is African
Minerals Limited, the‘-oppo_sing party in this matter and the applicant is the
contractor. According to the applicant, the Basil Read Group which
incorporates the-ap'p'iicazﬁt én_d "BRC have.been involved in negotiations
with the opposing .pa_rty 'o.ver.é long period df time to resolve moneys
owing to the Basil Read.-Groqp, pursuant to work performed by them for
and on behalf of the o'pposi_ng .p'.arty. As a result of these negotiations, the
advance payment guar'antees_hla_ive' been extended on many occasions,
the last period waé whe.h the opposing party requested the first

respondent to extend it to 31 May 2012.

6) However on the morning of the 30 March 2012, the applicant was
informed by the first r_espbndént .that a representative of the opposing
party had purported to ﬁresent the advance 'payment guarantees to the
first respondent for p’ayf‘nén’é. By presenting the advance payment
guarantees fdr pay'm.e'ht ‘knowing "full well that it owes faf in excess of
these amounts to BRC’_,]t_he applicant states that the opposing party. was
‘devious’. It was this ‘devious’ conduct, that the applicant sought to
interdict in the u'rg'.e'nt .ap;ﬁl_iéation. .The applicant averred that it would
suffer irreparable hérfn if the first respondent paid the opposing party

pursuant to the advance payment guarantees‘
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7) in the urgent application the Opposing party was not joined as a
respondent, nor was the application served on it. No provision
was made for the order to be served on the opposing party,
despite the fact that the opposmg party contends that iis nghts to
payment in terms of the guarantees was directly affected by the
order that was granted. Alt_hough the order is not directed against
the opposing party, in__ fdrn.‘l. and in substance, clearly it is an order
that was granted agains_f it as is evidenced from its terms. It's the
applicant's case that fhe guara‘ntees were issuéd pursuant to an
agreement b_etwe_'en Basil Read Construction '(SL) (not the

applicant) and the opposing party.

8) In terms of Rule 6(12)(c):
‘a person against whom an order was granted in his
absence in an urgent applicatfon may by notice, set down

the matter for reconsideration of the order.”

9) In this application the bpﬁosing party requests this court in
terms of Rule 6(12)(c), t'o."r'eéonsider and set aside the urgent
interim order that wéé.gr'ant_ed by Monama J on 30 March 2012.
According to the oppcjs_i'n'g p'a:rt'y the effect of the order is to prohibit
the respondent from paying the guaranteed amounts to the

opposing party until after the guafantees‘ have expired.

10) In essence the opposing _barty‘s contentions are that the
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applicant's fazlure. to jom the 6;3pos:ng party and to provide for
service of the appiicatlon and the order on it, renders the
application that was g_ranted fat_aily defectwe’. Furthermore that
the application to supplér.n'enf the founding affidavit must also be
refused, as it is 'c!ééf that the supplementary affidavit is being
used by the applicant to bo!ster the fabts in the founding affidavit
used in support of the or:gmal appl:catton Thls application must
be reconsidered on the papers filed in the original application

before Monama J.

11) The applicant c_dnténds that the order wés sought as a result
of the opposing part’y"s co'n.du.ct, namély that the opposing party
sought an extension of 'thé._gu:érantees on the one hand while
negotiating disputes 6n_ the other hand. Such conduct so
contends the applic_anf, 'Wés devious, surreptitious and fraudulent.
The urgent application was;" launéhed by the applicant on an
‘extremely’ urgent basis by wrtue of the followmg situation which
presented itself on 30 March 2012 which was that as a result of
the protracted negotiations in terms of which a final account to
BRC was being debated _from.September 2011, the opposing
party in whose favbur_the -a'd\)_ance payméht guarantees were
issued, addressed 'a“létte_';" déted 27 February 2012 to Nedbank in
terms of which it reco’_rded the‘fc')_l'lcw.ing:

“Please note African Minerals. Limited would like to extend

the Bank G'uéran;tees fo 31 May 2012. Can you please
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make the necessary arrangements and let me know if you

need anything further from us.”

12) Pursuant theréto and on 28 March 2012 the applicant also addressed
a letter to the first respondent instructing it to extend the advance bank
guarantees to 31 M?‘Y 2012, '_Alt.hough the appilicant had no contractual
duty to accept the '_éxten'si.b'r.i éf the advance payment guarantees, it
agreed to do so on t'h'é.strict ﬁhderstanding tﬁat the final account would be

finalised before the presentation of the advénc_e payment guarantees.

13) The applicant c_oﬁiends that it was as a result of the first respondent's
letter as aforestated thaf the:. appiicant was “lulled into a sense of comfort”
and had valid reaé'onto believe that, until the issues relating to the final
account were finalised, (which was at least by 31 May 2012) that
guarantees would .n_ot' bé preséhted by the second respondent for
payment. Despite this _h'ow.ever, during the course of the morning of 30
March 2012 the first respondent advised the applicant that certain
representatives of f_hé opp’ééihg 'party. had presented the advance
payment guarante'es' for béymeht. _T‘his conduct of the opposing party
was according to the. applicént surreptiticus. In addition, Nedbank
advised the applicant _thaf it i'r.i'tended giving effect to the advance payment

guarantees by close of business on 30 March.

14) Given the ur'geijcy of the matter it was'obliged to bring an urgent

application to interdict the péym_ent and it did so with the limited
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information avai'iabie_'. Thé appiicant therefore contends that it was faced
with an iniguitous sitIUatior}'where it had to react immediately to ensure
that its rights weré pi'd’tected, Spéciﬁcaliy having regard to the opposing
party’s conduct prior to 31 March 2012. It states that it acted responsibly

given the limited time available.

15) The applicant’s 'cééé_ 'is_'that at all times, the opposing party was acting
unconscionably, its cbndu.f:t évidencin_g a fraud perpetrated by the
opposing party on the applicant.' In the interlocutory application the
applicant seeks to ad.d{'Jce- further facts in the form of a supplementéry
affidavit which are,. | it _cdntenas, i’elevénf for the purposes of the
reconsideration application. it .sa'ys that it does so on the following basis:
The first that the ép;:;&lica.'nt heard that the opposing party had presented
the guaraﬁtee for paym'eﬁt was on 30" March 2012. The application was
thus of such an uréeht’ nature, solely created by the conduct of the
opposing party, which is a peregrine, that there was no time to obtain
leave to sue by way of edictal citation and that the motion papers had to

be drafted within a b'rief peﬁbd on limited information.

16) The opposing pérty contends that in the proposed supplementary
founding affidavit jthe appfican_t seéks to bolster facts already advanced in
its main applicaﬁdn,.'which_is inter alia_ that the conduct of the opposing
party’s conduct is si;rfeptitibus that the guarantees issued have lapsed
and the demand is defective and the aﬁp{icant is not bound thereby.

Furthermore, the applicant contends that the guarantees issued by the
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first respondent are unenforceable in that it seeks to guarantee payments

in respect of a party,' which is not a party to the contract concluded.

17) The opposing pa_rty conténds that this court should have no regard to
the proposed suppfeméntafy afﬁdavit b.ecause it should not be considered
for the purposes of.a .recc_)_hsideration apﬁpiication. in suppor{ for this
contention the opposing party séeks to refy on a dictum by Joffe J in the
decision of Rhino Hotel and Resort Pty Ltd v Forbes and Others 2000 (1)
SA 1180 (W) at 1182 B -E where he stated as follows:

“In terms of Rule 6‘(12)(0) the uniform rules of court a

party against 'whofn én order Was granted in his absence

in an urgent app!icéi‘ion n;tade by a notice set the matter

down for reconsideratiqn of the order the rule envisages a

re-determination of th'e; hvatte:: The court that entertained

the appliéaiiéh in.the ébS_en‘ce_ of the respondent does not

have the beﬁéﬁt and édvantage of argument from the

respondent. Accordingly when the applicaht is re-enrolled

by the reSbbndent for consideration it is a re-

determination with Ithe- beneﬁt of argument from the

respondent ... where rule 6(12)(c}) is utilised the original

application is '_recdnsidered on its own and without

reference to anything else.”

18) The applicant's riposte to this, is that in Oosthuizen v Mijs 2009 (6) SA

266 (W) Wepener AJ ad'opted a different view and after expressly dealing
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with Joffe's views .he_ held that:

“To hold th_ét the 'c}m}rf is confined only to the original

application without reference to anythihg else is in conflict

with varioi:s.' de_ci's‘ioh's on this poinf.”See in this regard

ISDN Solufio’ns v CSDN Solutions CC & Others 1996 (4)

SA 484 (W) ét .48.6H'I~ 487D, see also National Director of

Public Prosecution v Braun and Another 2007 (1) SA 189

(C ). Wepener J went _on' to state in the Oosthuizen case

at pages 269-270'th‘at: |

“I am of the view 'that a court that reconsiders any order

should do sé with the benefit not only of argument on

behalf of the party absent .during the granting of the

original order, but also with the benefit of the facts

contained in affidavits filed in the maffer..........

In Reclamation Group (PTY) Ltd v Smit and Others 2004 (1)SA
215 (SE), full set.s.of aﬁ?davi_ts Were delivered dealing with the facts upon
which the reéonsideration 'c_)f the matter was done. Froneman J stated at
218D-F as follows:
The result of all of this is thail the reconsideration of the matter needs fo
be done on the basis _of é set of cfchmstances quite different to that under
which the original ex pah‘e ordér_Was obtained. Recbnsideraﬁon need not
always fake this forkn but Rule 6'( 12)(c) is widely formulated and in my

view permits a reconsideration in this manner.”

18) The opposing'paﬁy t;o‘ntends that there is no authority in support of
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the applicant's contention that an applicant should be entitled to place
before the court ré-conside'ring an order granted in the absence of a party
affected thereby additional facts a'nd matter which ought properly to have

been placed before the court when the matter was originally presented.

20) The applicant éonténds that the pré'sentation of the supplementary
affidavit is relevant to the iss_ues in the application for reconsideration,
especially in the light of the faét fhat the urgent application was launched
in the manner that-it'was. Serious allegations of fraud have been levelled
against the opposing party by the applicant which cali for an answer in the
circumstances which. 'pre\.fai.!. The contents of the supplementary affidavit

can and should be cbnfsidered.

21) The opposing party Stétes that the aforegoing authorities including
the Oosthuizen case'supra expressly support the function and the
purpose of Rule'6(12)(c). whi.c_:h is the fundamental principle of natural
justice “aud; alteram bérterh”. Howe\(er, reliance on such authorities would
only be anticipéted, where é respo.ndeht who was absent when an urgent
order was granted, wishes té_) place feieva’_mt factual matter on affidavit
before a court reconsidering an ordér grahtéd in such circumstances. In
this matter the secqﬁd 'responden_t has not filed any affidavits. It is the
applicant who wishes to b'dfster its original application by applying to file a
supplementary founding éfﬁdavi’c.' In my view, the authorities relied upon
the applicant are distinguishable from the facts at hand. in both

Oosthuizen and Reclamation Group (supra), full sets of affidavits were
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fled by both the parties dealing with the facts in the reconsideration

application.

22) It appears that the aﬁthorities and the additional judgments referred
to by Wepener J in the Oothuizen cése, all support the proposition that a
party that seeks a .reconsidera_tion of an urgent order made in his absence
if it wishes to, may p'resen_t fac.ts.on affidavit which a court may take into
account in reconsidgrihg‘ the order. However none of these judgments
provide the authority for the contention that an applicant for an urgent
order may supplement itsoﬁginaf'fcunding affidavit with additional matter
when faced w.it'h an application for reéonsi’deration under rule 6(12)(c).
The Rhino case in my view, remains the authority for the proposition that a
party in the position of the opposing party is entitled to seek a
reconsideration On 'thé originaf apbiication without reference to anything

eise.

23) The applicant cont_ehds fhat the guarantees are unenforceable and
should not be paid. The Iapplié_:ant stétes thét there are issues raised in the
supplementary afﬁda\)it that clearly indicate that it is not liable to make
payments as de_ménded by'th.e opposing party, which is inter alia that the
opposing party seeks to obfaih péyrhent in térms of advance payment
guarantees as a reéu!t'of frgUd p'erpetrated by the opposing party on the
applicant; and the defnartd in. terrﬁs .of the advance payments guaranteed
was defective; and that'impo_rta'ntly the applicant did not contract with the

opposing party nor did it receive any payment from the opposing party. As
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a result the applicant con‘te'nds that it is not liable to make payment as

demanded by the opposing party.

24) However, a perusal of the 'o.riginai application and the intended
supplementary fqunding afﬁdavi't,.'which was disclosed to the court and
allowed only on the basis tb feconsider this application, does not raise
any allegations of_._f'raud b\;/ the ogiposing party. What the applicant has
alleged and has réis:ec.i., is,'.‘;that the opposing party was devious, acted
surreptitiously, and m bad faitﬁ in presenting the guarantees for‘ payment
in circumstances En-whi'ch it was engaged in settlement negotiations with

the applicant and had_requésted an extension of the expiry date stipulated

in the guarantees, which had already been extended from time to time.

25) It is trite law thét in é 'fOundEng affidavit an applicant must set out the
relevant and material fa_c{s it relies on. it was on the facts that were
averred in the foundin'g affidavit of the original application that the interim
order was granted. The opposing party contehds that the applicant has
applied o file a suppieﬁ)enfé{y found_ing aﬁ";’davit in an attempt to bolster
its original application, '._wh‘ich has a. paucity of information and that no new
grounds for the orde_'r_original!y-.‘sought are set out. Furthermore despite
the applicant's cont'eritions',. 'Signiﬁcahtly,_ no grounds of fraud are alleged
against the opposingi. party 'in the suppiementary founding affidavit nor
proved by the applicant on the part of the opposing party. The applicant is
not permitted in this _rec'dnsideration application to file a supplementary

affidavit to bolster its original appii¢at§on.
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28} In my view, the o_pposing party’s contention that .in seekKing to interdict
payment on the gUarantee, the applicant sought and continues to seek to
avoid the consequencés. which it voluntarily assumed, and has repeatedly
confirmed through_ifs 'agreérhent to the irregular extension of the expiry
date for the relevant guaranteéé, has merit. The advance payment
guarantees create's contrai:tual obligations on the part of the first
respondent to pay the ‘opposing party under the guarantees. The
obligation concerned ié Whoily independent of the underlying contracf

between the applicant’s subsidiary and the opposing party.

27) The applicant alleges that the opposing party is not entitied to call
upon the first respondent to pay the amounts claimed under the
guarantees because of sdr_ne- dfspute between the applicant's subsidiary
and the opposing party. The '.'appiiéa'nt relies on the decision of Lombard
insurance Compan._y." Lid v 'City of Cape Town 2008 (2) SA 423 (SCA) as
authority for the bl;opoéitidn"' thét_because a contract was entered into
between a subsidiary or associated company of the applicant and the
opposing party and :not the. applicant itself, that the guarantee is invalid.
In my view the judgment .'i__s distinguishable from the case at hand. The
judgment in the Lombard Irjsurance Company was concerned with the
plain wording of a _guara.ritee. and a situation in Which the appellant
guaranteed performa:nc_e of & contractor defined as company L. Company
L. was the only cbhﬁpany ehvisaged in the guarantee to be responsible for

the completion of the worké. The guarantee did not contemplate that
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another unnamed pe;'scn would c_'ompiete the works. The guarantee was
presented purportedly as payment for the obligations of a joint venture of
which the company L. was a part_ner. It Was held that the obligations of the
joint venture was 'dis_tin.ct from those of the company and thus could not
found a claim under the guarante_é. Ih my view the Lombard case is of no

assistance to the court in dealing with a reconsideration of the order of 30

March 2012.

28) In Loomcraft Fabrics CC v Nedbank Lifnited 1996 (1) SA, 812, at 815

G-J, Scott JA stated as follows:
“The system .of i'r}"e.vocable documentary credit is widely
used for intérnéfional tradé, ‘both in this country and
abroad. [ts essential feature is an establishment of
contractual ;:Jbligatio'n on the part of the bank to pay the
beneficiary under the cre‘dit. which is wholly independent
of the uﬁderl}ing confract.......'.,. The unique value of a
documentary credit is that whatever dispute may
subsequently aﬁse between the issuing bank’s customer
and the beneficiary under the credit in refation to the
performanéé..... _ the_' bank undertakes to pay the
beneﬁciarjﬁ provided only that the conditions specified in
the credit are met”,

Scott JA went on to say that:

“The liability of the bank to the beneficiary to honour the

credit arises upon presentment to the bank of the
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document specified in the credit. In the event of the
document Speciﬁed in the credit being soc presented the
bank would on)’y escape liability upon proof of fraud on the

part of the beneficiary.”

29) Clearly, the e_xi__st_encé of an alleged dispute between the applicant's
subsidiary and the opposing party is no bar.to the first respondent paying
the guarantee upon proper dem_and being made by the opposing party,
nor can it provide a basis upon which an ihterdict can be granted
restraining the first re_épohdeht from paying in terms of the guarantee. In
my view, the contractual .dispute between the opposing party and the
applicant's subsidiary, whibh is not a party to the guarantee is wholly
irrelevant to the ﬁrét .res.pondent’s obligation to make payment to the
opposing parly in tefms of. fhe guarantees. Furthermore the dispute
between the applic‘aht’s 'subsi_dfary and the opposing party do not appear
to relate to the advance pay.m.ents that are the subject matter of the

guarantees.

30) There is also no su'ggiestion in the founding affidavit that the
conditions in the g'uara'ntee 'have_ not been met. It is clear that
whereas the effect of an .ext'e'n'sion of the expiry date of the
guarantees will afford'fhe' opposi.ng party _the right to demand
payment in terms .thefeof_ from the first respondent until the
extended expiry date but not thereafter, the interdict sought and

temporarily granted, if not réconsidered and set aside or
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discharged, will indisputably prévent the opposing party from

being paid by the first respondent. -

31) An interdict restra_ihing' the ﬁrst respondent from paying in terms of the
guarantee cannot be gréhted at the instarice of the applicant except on
proof of fraud on fhe: part of the opposing party in relation to the demand
made on the first respo_ride_nf for payrhent. Scott JA stated as foliows in
Loomcraft at p 816 D-F: '.

“Except possibly in clear cases of fraud of which banks

have nofice, the co&n‘s will Ieavé the merchants fo seftle

their disputeé un‘dér. the cohtfacts by litigation or

arbitration as available to them or stipulated in the

confracts. Thé courts are not concerned with their

difficulties té enforce such claims, these are risks which

the merchants taf.(e_. In this case the plaintiffs took the risk

of the unco'nditidnal wording of the guarantees. The

machinery and the commitment of banks are on a

different level. They must be allowed fo be honoured, free

from intefférénce by the courts. Otherwise ftrust in

intemational commerce could be irreparably damaged”.

32) The applicant contehd'ed in the urgent application that the conduct of
the opposing party in _aﬁemptihg to obtain payment on the guarantees was

devious, and now seeks to contend in the reconsideration application, that



8283/12-svs : : 17 JUDGMENT
1210412012

the conduct was also fraudulent. However, what the actual fraud, is not
referred to in the sUp;ﬁlementa'fy affidavit it proposes to file. Fraud is
defined as the unlawful and intentional making of a misrepresentation
which causes actual preju'd_k.:e or which is potentially prejudicial to another.

This was clearly not proved.

33) In Phillips and Anothef v Standard Bank of South Africa Limited and
Others 1985 (3) SA 301 (W) at 302 to 304, Goldstone J (as he then was)
stated infer alia:
10 “That the applicants realized and appreciated the
irrevocable nature éf fhe documentary credit and that it
constitutes a contfa_ct independent of the purchase and
sale agreement between them and the third respondent
The fundanienta! nature of a dqcumentary credit was clearly set
out as long ago as 1941 by the New-York Supreme Court in Sztejn v
Henry Schroder Banking Corporation (1941) 31 NYS 2d 631 af 633 4 in
the following terms: | -

“It is well establiShed that a letter of credit is independent

20 of the primary.contréci."of sale between the buyer and the
seller... |
The Cour'_ts "s'howd recognise and give effect fo the
commercial purpose fé_r which the system of irrevocable
documentafy credits h'as_ been.devised, viz to facilitate the

international trade by giving to the seller before he parts
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with his good.é__ the éssurance that he will be paid and that
no dispute as fo the performan'ce by him of the contract
with the purcha_sef will constitute a ground for non
payment or -delayed payment. Accordingly, where an
irrevocable docdmentary credit  constitutes  an
indepehdent contract between the issuing bank and the
seller, the.buréhaéer may not go behind the documents
and cause payment to be stopped or suspended because
of complaints concerning the quality of the goods or other

alleged breaches of contract by the seller”

34) Where an app!icant‘ seeks to interdict the performance of an
established contractua.i ob%igaﬁon as the applicant does in casu, it must
allege and prove thé’c. it hés sﬁch_a‘ right, at feast on a prima facie basis at
the interim relief stage, or ..at least when seeking final relief. This the
applicant failed to estabiisﬁ on a.prima facie basis. The payment of a
demand on guarantee in .thé absence of fraud, is valid, enforceable and
most importantly ia_wfuL The qppOSEng pérty's conduct appears to have
been lawful. The appl.ic'ant.has clearly not m:ad'e '6ut a case of fraud on

the part of the opposihg pa'rty'on the papers before me.

35) On many occasions, commercial cases involving millions of rands are
brought to the Urgent Court on a humied basis and ex parte without
knowledge of the pérties whose rights are affected. The Urgent Court

sometimes makes decisions on these matters on the basis of commercial
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urgency, being depriveot of the benefit and advantage of argument on
behalf of all the interested parties. Héd there been service of the urgent
appiication on _thé_ opposirig 'party whose rights were affected by the order
sought, and had the_opposing party been given an opportunity to answer
to the al!egations' in. the applicant’s .founding papers, the urgent court
would have been better placed' to arrive at a decision au fait with all the
facts. it is doubtful __yvhethe.r':'the coutt would have made an order in the
terms that it did. The latter view is strengthened by the fact that the
applicant itself has sought to apply to suppiement its founding papers, the
very papers it relied on to justify the order it sought and was granted in the

urgent court against the opposing party.

36) In my view, ha\iing considered all of the atoregoing, the fact that the
opposing party was not joinéd in the applicaticn and that service on the
opposing party ‘was hot -éven provided for in the order sought and
granted, where such an or&er affected the rights of the opposing party, the
order must be set aéide. The' opposing party’s rights to the payment were
clearly affected by the order that was sought The applicant's interlocutory
application {o file a supptementary aﬁ' davit is a belated attempt in my
view, to justify an order_that should clearly not have been sought or
granted without notice. In sut:h' Ci.r'cumstahces, this court does not permit

the filing of the suppter'_nen.t-ary a_fﬁdavit.

37) To permit a litigant, who has sought an order, without notice in terms

of Rule 6(12), against a party whose rights were affected by the order
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granted in the urgent court, to file a supplementary founding affidavit in a
reconsideration application by the aggrieved party, is to afford him another
opportunity to bolster the original application, especially where the
aggrieved party has not filed any affidavits. Furthermore to allow a litigant
to do so would be créatiﬁg én untenabte precedent contrary to the function
and the purpose of Rule 12(6)(c ). it would not redress the imbalances in,
the injustice and the prejudice resulting from the order sought and granted

in his absence.

38) Finally | must thank counsel bn both sides in this matter. | have
borrowed substantially from their heads of argument and the authorities
they have referred me to, for the preparation of this judgment in a short

period of time.

39) Having consideréd all of the .aforegoing i am of the view that the
urgent interim order'grahted by Monama J on 30 March 2012, must be
reconsidered, and the Rule Nisi is discharged. The order is set aside.
There is also no merit in the orders sought by the applicant in its
interlocutory app!icé’cion and in the result all the orders sought therein are
refused. The appficant is. o}dered to pay the costs of the opposing party,

such costs to include the costs of two counsel.

40) The following order is made:
1. The orders sought_ by the applicant in its interlocutory application

are refused.



10

20

8283/12-svs 21 JUDGMENT
1210412012 -

2. The Rule Nisi granted on 30 March 2012 by Monama J is
reconsidered and discharged. The order is set aside.

3. The appficaht is ordered to pay the costs of the opposing party in
regard to ( 1)' and (2} abové, such costs to include the costs of two

counsel.

ATTORNEY FOR THE APPLICANT: RAMSAY WEBBER ATTORNEYS

ATTORNEY FOR THE OPPOSING PARTY: WEBBER WENTZEL

COUNSEL FOR THE APPLICANT: ADV K IOULIANOU

COUNSEL FOR THE OPPOSING PARTY: ADV | MILTZ SC WITH ADV T
MOLOKOMME

DATE OF HEARING: 9 APRIL 2012

DATE OF JUDGMENT: 13 APRIL 2012



