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Cycad Pipelines (Pty) Limited v Boynton Investments (Pty) Ltd & 2 Others

This is an application pursuant to section 33(1) (b) of the Arbitration Act No 42 of 1965 [The Act] in terms whereof the applicant seeks to review and set aside the third respondent’s interim award made on 6 August 2010. The application is premised on the ground that the arbitrator in making the award exceeded his powers as contemplated in The Act.

On 21 May 2008 the applicant and the first respondent concluded a written agreement for the construction of a cement mortar lined steel pipeline. Pursuant thereto, the applicant purportedly effected work in terms of the contractual scope of work and specifications.

Part of the work executed was not reflected in the bill of quantities and neither was a rate of payment in respect thereof provided. Despite the absence of these exigencies, the applicant contended that it was entitled to payment for the work performed at a reasonable or agreed rate. 

The applicant further contends that it was an implied term of the contract that it would be compensated for all work performed by it in terms of the scope of work set out in the contract. The first and second respondents dispute these allegations. They allege that the work for which the applicant sought payment was part of the scope of work it was obliged to perform in terms of the contract, and there was no rate of payment for the work in the bill of quantities consequently, the applicant was not entitled to payment.

The parties submitted their dispute to adjudication and thereafter for determination by an arbitrator in terms of clause 58.4.1 of the General Conditions of Contract.

The parties requested the arbitrator to formulate and define the issues in dispute. The arbitrator identified and formulated three issues. However, the parties agreed to proceed to arbitration in respect of one of the issues defined by the arbitrator as follows:

“Is the claimant precluded from claiming payment for work it alleges was required to be done in terms of the scope of works and specifications, but which was not reflected in the bill of quantities?”

which in their view would be dispositive of their dispute.

In his interim award the arbitrator found:

“The claimant is precluded from claiming for payment for work it alleges was required to be done in terms of the scope of work and specifications, but which was not reflected in the bill of quantities 

unless such claims are brought in terms of clause 3 of the general conditions of contract.”

The applicant is before this court alleging irregularity on the part of the arbitrator and the award given in that the arbitrator exceeded his powers. It submits that it has suffered prejudice as a result, which warrant review by this court.

In dismissing the application, the court relied on Harms JA’s decision in Telcordia Technologies Inc v Telkom SA Ltd 2007 (3) SA 266 (SCA) where he cautioned that where the parties have selected a forum to arbitrate their dispute, the High Courts in setting aside awards, should not disregard the principle of party autonomy and must give due deference to an arbitral award to preserve the autonomy of the forum selected by such parties. The court found that the arbitrator in the interpretation of the contract and in determining the defined issue vis-a-vis the scope of work did not exercise power he did not have, neither did he erroneously exercise such power.

It further found that the arbitrator had the power and jurisdiction to interpret the contract, without such construction the defined issue could not be determined and in premises the application was dismissed with costs.

