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IN THE SOUTH GAUTENG HIGH COURT, JOHANNESBURG

(REPUBLIC OF SOUTH AFRICA)


CASE NO: 40106/2012
In the matter between:

JUDITH MARY WEBB
first Applicant
INVESTIBILITY 38 (PTY)
Second Applicant
JURGENS STEPHANUS BEKKER 

t/a JURGENS BEKKER ATTORNEYS
Third Applicant
PROXIMITY PROPERTIES 206 (PTY)
Fourth Applicant







Second Applicant
 
and

SOUTH AFRICAN NATIONAL ROADS

AGENCY LIMTED
Respondent
         


SUMMARY OF REPORTABLE JUDGMENT

NF KGOMO J
1. The application launched by the applicants’ against the respondent  on an urgent basis prays for an order that:

1.1.  the respondent be ordered to close the far lane of the N3 National Road north-bound from the Van Buuren on-ramp up to a point in line with intersection of Arterial Road West and Souvenir Road.
1.2. 
That the respondents replace the temporary barriers on the right-hand side of the far left lane of this lane between the points referred to herein above

1.3.  That the order so granted should stand and/or prevail as an interim order pending the outcome of the application

1.4. Application be postponed “sine die”
By agreement between the parties the “interim order” was so granted before Halgryn AJ on the 20 March 2010

2. On 19 October 2012 the matter served before Kgomo J to determine if and / or whether the respondent had fulfilled its obligations as laid down in the interim order of 20 March 2012 to justify the discharge of that interim interdict.

The judgement did not seek to determine other issues or disputes that the parties may have had between them.

3. Kgomo J made the following order:- 

-That rule nisi issued or granted by Halgryn AJ on the 20 March 2010in this Court was discharged because the respondent has satisfied the requisites therein set out, In addition to those costs that have already been levied or saddled on to (Sic) the applicants by other courts in relation to this matter, the first to the fourth applicants are ordered to pay the costs of this application on scale as between attorney and client, which costs should include the costs of two counsel.

4.
The applicants have applied for leave to appeal the above order. They then launched another urgent application for the closure of the same part of the road. Applicants’ argument in the current application is that the court on 19October 2012 erred in several respects, hence they are applying for leave to appeal. They contended that their safety and their families members, those associated with or working or living with or for them, as well as other members of the community living around the area adjacent the relevant part of the afforesaid road had not yet been addressed. It was also argued on their behalf that the widening of the roadway had the effect of bringing the road closer to their edge of the embankment over-hanging their properties, thus precipitating a clear apprehension of serious harm or danger in the event of a vehicle crashing through the concrete barrier the respondent had erected pursuant the order granted by Halgryn AJ, more-so that trees that were standing between the road and their properties had been chopped off during the widening of the road. 

5.
the latter aspect (of trees) is a new matter that was never raised in the arguments in the application that lead to the decision of the court on the 19 October 2012. 

Incidentally, both parties are still represented by the same counsel who represented them in the main applicant

6.
The question was whether the applicant has any reasonable prospect of success in their quest for an appeal. The court found that were none.
The applicants’ raising of the new matters was strongly censored by the court.
7.
The following order was issued:

7.1. The application is dismissed with costs on a scale as between 
attorney and client, jointly and severally, the one paying, the others are being absolved. 


