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SOUTH GAUTENG HIGH COURT, JOHANNESBURG

CASE NO:   03835/2010
In the matter between:

MKHWANAZI, PINKY





       Applicant
and

QUARTERBACK INVESTMENT (PTY) LTD
     First Respondent

REGISTRAR OF DEEDS



Second Respondent
JUDGMENT SUMMARY
SPILG, J:

General:
Applicant alleges loan agreement for R30 000. Agreements signed by Applicant are however an instalment sale of land agreement for R150 000 and a lease at R2 500pm with applicant as lessee. Power of attorney completed well before sale became unconditional and not signed at or in presence of conveyancing firm. 
Applicant alleges fraud as well as being lulled into signing hurriedly. First Respondent produced no evidence disputing allegations. An ex-employee of First Respondent also alleged loan sharking.  On scrutiny the agreements make no sense and reinforce Applicant’s averments. First Respondent paid up Applicant’s outstanding bond and transferred property into its name. 
Applicant applies to set aside the agreements and for re-transfer of the property without tendering restitution of any benefits received, claiming that there are none by reason of fraud. If the Applicant obtains retransfer of her house without tendering restitution then she will receive unencumbered title to her property. This is because the bond was paid up by the first respondent and cancelled. 
Contract:  Fraud and iustus error:
Requirements for both fraud and iustus error satisfied, entitling applicant to restitutio in integrum

Contract: Restitutio in integrum: 
While the object of the rule is to restore the parties to their respective positions immediately prior to contracting the  dominant juridical consideration, at least  in tainted transactions,  is to afford fair relief to the innocent victim. This is achieved by giving effect to the principal remedy, namely undoing a tainted transaction. 
The means of achieving the objective of fairness in claims for restoration is founded on the underlying principle of “equity and justice”. Feinstein v Niggli 1981(2) SA 684 (AD) at 700H, Harper v Webster 1956(2) SA 495(FC) at p500A-B, Extel Industrial (Pty) Ltd v Crown Mines (Pty) Ltd 1999 (2) SA 719 (SCA) at 734E and   Mackay v Fey NO & another 2006(3) SA 182 (SCA) at para 10 applied. Sections 40(4) and 89(5) (c) of the National Credit Act also taken into consideration

Where the need arises courts will fashion a remedy where a right has been infringed. The attainment of the right to which the Applicant is entitled would be frustrated if all the issues concerning restoration of benefits had to be determined before she could take re-transfer of her house
 “Substantial restitution” as that term is used can be achieved by securing immediate re-transfer of the property into the Applicant’s name and allowing the First Respondent to institute an action if it is so minded to determine whether  there is a net amount still payable by her
National Credit Act 34 of 2005: sections 8(3), 40(1), 40(4), 42(1) and 89(2) (d) and 89(5) (c):  Agreement relied upon by First Respondent a credit agreement under s8 (3).  First Respondent not a registered credit provider when should have been under s40 (1) read with 42(1). The agreement is therefore void under s40 (4) and s89 (2) (d). Barring a constitutional challenge, under s89 (5)(c) the net outstanding balance on the loan would not be recoverable by the First Respondent 
Practice; Non-Joinder: Restitutio in integrum is between immediate parties. Bank whose bond was cancelled therefore not a necessary party. Furthermore cannot resurrect bond as it is accessory to loan which was discharged. Irrelevant that Bank paid by fraudster. Bank remained an innocent third party
Practice: Pleadings: Restoration of benefits; Restoration of benefits is not considered in isolation as part of a counter-claim but rather as an element of the restitutionary process
Practice; Proceedings: “Once and for all rule”: Applicant is the victim of a fraud. The overriding consideration is to undo the fraud in a way that as between the victim and the perpetrator ensures as far as possible that the victim has an effective remedy. First Respondent at liberty to institute action for any benefits received which are not  subject to forfeiture under ss40(4) and 89(5)(c) of the NCA.
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