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REPUBLIC OF SOUTH AFRICA


SOUTH GAUTENG HIGH COURT, JOHANNESBURG

             CASE NO: 983/2012
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In the matter between:

VANGUARD RIGGING (PTY) LTD



Applicant

and

NORDENGEN ANDREW TREVOR



First Respondent
OUTSOURCE INDUSTRIAL LOGISTICS (PTY) LTD
Second Respondent
_____________________________________________________
Summary
_____________________________________________________

 Restraint of trade agreement-enforceability-protectable interest-confidential information and trade connections and customers-sufficient if shown that there were trade and customer connections to which the first respondent had access to and which could be exploited by the second respondent.

The first respondent was employed by the applicant, a company specialising in the installation, commission and the rigging of industrial, equipment and machinery as the applicant’s project manager and executive director. The first respondent had access to the applicant’s confidential information.  He did not sign a restraint of trade agreement, he however signed an employment agreement which incorporated a restraint of confidential information belonging to the applicant. The first respondent left the employ of the applicant to join the second respondent a competitor to the applicant, as a project manager.

The applicant sought an interdict restraining the first and second respondents from directing or indirectly approaching the applicant’s customers with a view to soliciting business therefrom and making use of the applicant’s confidential information in order to solicit business from the applicant’s customers.
The issue before the court was (i) whether or not the respondents had unlawfully misused the applicant’s confidential information which the first respondent had access to while in the employ of the applicant. (ii) Whether the absence of a restraint of trade agreement precludes the applicant, from seeking the relief sought. 

The court held that the first respondent while in the employ of the applicant had became acquainted with the applicant’s trade secrets, customers, and more importantly the customer’s individuals who placed business with the applicant. The court pointed out that the mere fact that there is no written restraint of trade agreement is not a pre-condition to the relief sought by the applicant.
The court granted an order as prayed.
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