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Mr. Benjamin Mohale Baloyi was sentenced. on 9™ June 2000, to serve a term of life plus
twenty three years imprisonment arising out of convictions for murder, robbery with
aggravating circumstances, malicious damage to property and unlawful possession of a
firearm and ammunition. He was subsequently convicted on 16 August 2000 on a charge
of housebreaking and sentenced to serve eight years imprisonment. He now brings an
application against the Minister of Correctional Services and other respondents for orders
which would resuit in a reduction of the period of imprisonment which he is currently

required (o serve,

When convicted and sentenced, the legal regime applicable to Mr. Baloyi’s imprisonment
was the Correctional Services Act, 8 of 1959, (*1959 Act’). That Act has been repealed
and the Correctional Services Act, 111 of 1998, ("1998 Act’) has regulated his
imprisonment since 1% October 2004. However, anv rights which Mr. Baloyi may have
acquired in terms of the 1959 Act or the transitional process introduced in section 136 of
the 1998 Act are preserved. This would include, for instance, the entitlement of a person
sentenced to life imprisonment to be considered for parole on completion of a minimum

detention period of twenty years,'

Antedating of Sentence to Date of Arrest

Las

Mr. Balovi was arrested on 19" February 1999 and incarcerated as an awaiting {rial
prisoner for a period of some one year and four months untif conviction and sentence.
He seeks an order that his sentence be calculated as from the date of his arrest. He
submits that “during the awditing trial my freedom was deprived and so ihe said period

should form part of the sentence™.

' Contra the provisions of section 75 of the 1998 Act which requires a mandatory twenty five years imprisonment to
be served before being eligible for consideration Tor placement on parole.



)

4. Tt is trite that® the sentencing court is required to take into account all relevant mitigating
and aggravating factors when determining an appropriate sentence. these factors
generally encompass all those which relate to the crime which has been committed, the

personal circumstances of the accused and the interests of society. Amongst the personal

circumstances of the accused, a sentencing court has regard to the time spent in custody
by the accused as an awaiting trial prisoner. There are many authorities to this elfect and,
indeed, failure to take into account any significant time spent in custody has frequently
provided grounds for a successful appeal against sentence. In short, the time which Mr.
Balovi spent in custody prior (0 sentence was a matter for consideration by the sentencing

court at his trial.

5. Section 39 of the Correctional Service Act 111 of 1998 provides that a sentence of
incarceration takes effect from the date on which that sentence is passed. Where Mr.
Balovi referred this court to the provisions of section 282 of the Criminal Procedure Act’
he should have noted that this is a provision which enables an appeal court to antedate the
sentence imposed by the appeal court to the date on which the sentence originally
commenced, i.e, the date of sentencing by the trial court. It cannot be relied upon by Mr.

Baloyi in thig application.

Special Remission for ‘Hishly Merilorious Service’

6. Mr. Baloyi claims that he is entitled to be considered for special remission of his

. . - 1 . . . .
sentence. He refers to Section 70 of the 1959 Act” which permitted the Commissioner (o

! Notwithstanding any minimum sentence provisions which may be applicable by reason. for example, of the
provisions of Act 107 of {998,

“Section 282: Whenever ainy sentence of imprisonment, imposed on any person on conviction for an offence, is sel
aside on appeal or review and any sentence of imprisonment or other sentence of imprisomment is thereafier
imposed on such person in respect of such offence in place of the sentence of imprisonment imposed on conviclion,
or any other offerice which is substituted for that offence on appeal or review, the sentence which was later impased
may, it the court imposing it s satisfied that the person concerned has served any part of the senterce of
imprisonment imposed on comviction, be antedaled by the court o a specified date, which shall not be carlier than
the date on which the sentence of imprisonment imposed on conviction was fmposed, and  thereupon the senierce
which way later imposed shall be deemed 10 have been imposed on the dute so specified.”

* Section 70 of the 1939 Act provides: “//) Notwithstunding the prisons of the Chapter and the provisions of the
regulations governing the grant of remission of sentence, the Commissioner may, when in his opinion any prisoner
has rendered highly meritorious service, submit the case with a recommendation for special remission of sentence 1o




grant remission of sentence where “highly meritorious™ service has been performed. He
submits that no particular actions or category of acticns are specified in the legislation but
that “if is common practice that the Department of Correctional Services ai different
institutions granis or recommends inmates for remisvion of the sentences for actions that
they regard as highly meriiorious”. In this regard, Mr. Baloyi argues that one of the
| functions of the Department is “the rehabilitation of immates”, that he has participated in
all “rehabilitation activities” whilst he has been serving his sentence and that his

achievements should be regarded as “highly meritorious”.

7. Mr. Baloyi has detailed these “wchievements”. During the eleven years and ten months
Mr. Baloyi has been serving his sentences he:
a. Completed Senior Certificate (2002);
b. Was awarded a Certificate in Recognition of Excellent Performance in Grade 12
by the Prison Authoritics at Kutuma Sintumule Maximum Security Prison
(2003},
c. Completed a six month course i Basic Computer Skills with Stanford Business
College (2003);

d. Completed several social programs such as Life Skills, Substance Abuse. HIV
and AIDS awareness, Conflict Resolutior, Personal Power Control, Anger
Management, Team Work and Problem Solving;

Completed the Bachelor of Laws degree (1.1B) with the University of South

Africa (2005 to 2009); and

@

f.Is currently registered for a Masters of Law (LLLLM) with the University of South

Africa.

8. With regard to his studies, Mr. Baloyi motivates for his early release as follows: firstly.
he cannot utilize his degree without completing articles or serving pupilage before he can
practice as either an attorney or advocate and he has obtained an indication from a firm of

attorneys that they would consider him for the posi of candidate attorney upon release

the Minister. (my underlining).(2) The Minister may, if he deems fit, grant to such prisoner special remission of
sentence not exceeding ninety days, either unconditionaily or on such conditions as he may determine.”
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from prison; secondly, he cannot complete his current degree without opportunities to
conduct research: thirdly, he owes the National Student Financial Aid Scheme a
considerable sum of money which was loaned for his studies and this can only be repaid

once he commences employment.

With regard to his rehabilitation generally, Mr. Baloyi motivates for his early release as
follows: firstly, prior to commission of the offences of which he was convicied, he was
less than 25 years old, without education and employment and associated with “wrong
neople™ secondly, he voluntarily assists other inmates with “their appeals and studies™,
thirdly, he has “learnt a lesson”™ and believes he ought to be given “a second chance”
Finally, Mr. Baloy1 advises that the observation of a number of officials is “that they are
convinced that there are prospects of success for mv rehabilifation” and he has referred
the court to the recommendations of Mr. Mwandla, Mr. Maluleke, Mr. Mohlaudi and Ms

Ebrahim.

I consider Mr. Baloyi’s resume whilst in prison to be indicative of many admirabte

qualities on his part.

a. He bhas clearly shown himself to be determined upon a new life outside prison.
He has been highly disciplined and applied himself 1o the tasks which he has set
himsell. It should be noted that everything which Mr. Baloyi has achieved has
been voluntary — the Department and the individual Correctional Services Centres
can encourage inmates to carry out courses or study but it is up to the prisoner,
himself or herself, to actually perform. Mr. Baloyi is clearly intelligent and has
been successful under quite difficult circumstances.

b. Mr. Baloyi has attached an extract from the Sowetan newspaper of 9™ September
2010 and, although he does not submit or argue this point, it would certainly seem
that the Department of Correctional Services is pleased to rely upon his success
as their own. Indeed. the Department and the respective centres where he has
been incarcerated should certainly take some credit for enabling Mr. Baloyi to

attain these heights.
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He has also engaged in activities for the benefit of other prisoners - helping them

(@]

with their appeals and liaising with court officials in this regard is an important
step in ensuring that the so-called criminal justice system is available to those

who require access thereto.

11, Section 70 of the 1959 Act has now been repealed snd it is now section 80 of the 1998
Act which provides for such remission where “highly meritorious action”™ has been
performed.” The 1998 Act specifically provides that such remission may be granted
“except fo a person serving o life sentence”, Noticeably, section 70 of the 1959 Act

contained no special reference (o persons serving a lile sentence and such persons were

not precluded from this benefit.

12, At the time of sentencing in 2000, Mr. Baloyl was subject to the regime provided for in
terms of the 1959 Act. It seems to be common cause that any rights which he acquired in
terms of that Act could not, with the repeal of that Act and the introduction of the 1998
Act, deprive him of any entitlements which he had acquired under the 1959 Act. On the
face of it, it would seem that he is entitled to be considered for remission in lerms of
sectiont 70 of the 1959 Act which does not exclude & prisoner who has been sentenced (o

and 1s serving life imprisonment.

13. However, | think that this would not be the correct approach to follow. Mr. Baloyi cannot
claim that his entire incarceration is governed by the provisions of repealed legislation. It
is only those rights which he acquired which cannot be removed from him. The question
then becomes whether or not he had carried out any “highly meritorious” services during
or prior to the repeal of the 1959 Act which would entitle him to be considered for special

remission in terms of that Aet.

* Scction 80 of the 1998 Act provides “Special remission of sentence for highly meritorious service: (1) A
Correctional Supervision und Parole Boavd may, on the recommendation of the National Commissioner, grunt to a
sentenced offender, excepl 1o g person serving o life sentence or a senteace i terms of section 2864 of the Criminal
Procedure Act, who has acted highly meritoriously, special remission of sentence not exceeding two yvears either
uncondiiionally or subject (o such conditions as the Board may determine.{2) Special remission in terms of this
section may not resull in the sentenced offender serving less than a stipulated non-parole period or, if no such
period has been stipulated, the period determined by the Nationw Council in terms of seciion 7347 (my
underiining)
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16.

Between the vears 200 and 2004 (the date of application of the 1998 Act) Mr. Baloyl
completed the senior certificate (2002), was awarded a Certificate in Recognition of
Excellent Performance in Grade 12 by the Prison Authorities at Kutuma Sintumule
Maximum Security Prison (2003), completed a six month course in Basic Computer
Skills with Stanford Business College (2003) and completed several social programs such
as Life Skills, Substance Abuse. HIV and AIDS awareness, Conflict Resolution, Personal

Power Control. Anger Management, Team Work and Problem Solving.

. Advocate Halam has submitted that these endeavours and achievements of Mr, Baloyi are

‘self enhancement’ and cannot be considered to fall into the category of “highly

meritorions” services.

There is not a great deal of authority on this issue but that which there is. is of assistance.

In Mohammed v Minister of Correctional Services & others [2002] JOL 9698 (SE). a

prisoner had already been granted special remission due to “several meritorious actions
performed by him while in prison” which included: he had assisted a fellow prisoner whao
was choking on a chicken bone by, inter alia, administering a life-saving procedure; he
had assisted a prison warder who had sustained n gunshot wound during a hostage
situation; he had advised the authorities that gates had been left unlocked. The court
ordered that consideration be given to his warning of a planned escape. In SDTU obo

Makaka / Department of Correctional Services [2007] JOL 20458 (GPSSBC). a prisoner

was granted special remission for informing the authorities that a master key had been
made available to prisoners and advised the correcrional officer who had done this. In

Henry v Minister of Correctional Services & others [2006] JOL 18079 (W), the prisoner

was granted special remission for working with other inmates starting a hand skilis

project which contributed towards the rehabilitation of other inmates.”

* It is of interest that “According to the reports we received he had been an exemplary and model
prisoner.. was recriited (o feach with effect from 1998 Al the same time he enrolled for an LLE degrec
through UNISA and in May 2000 he became the first inmate in South Africa to be awarded ¢ Criminen 'The
Way to Happiness' rehabilitation ceriificate by Criminon International n Gauteng.. The Inmate heas
managed Lo adiust remarkably well to prison life. He is not o gang member and has had no disciplinary
action against kim; his attitude has been positive and satisfactory . He managed (o deal with matters
culminating in his crime openly and honesily. Resolving the original motive jor the crime is obvioush o ey



17. What 1s common 1o all these examples is that they consist in “services ' rendered to other
people or to the institution in which the prisoner is incarcerated. The use of the word
‘service1s indicative of the type of action or behavior which the Legisiature had in mind:
some act of helpfulness to another, some deed towards the benefit of the institution,
Actions or endeavours for one’s own benefit cannot fit into this category. The academic
and technical and personal achievements of Mr. Baloyi are not specifically directed
outwards of himself. They may ultimately benefit third parties but that is not the notable
aspect thercof.

18. I do not think that fulfillment of these courses can be considered to be highly meritorious
in the sense of being unusually commendable. Of course, when one has regard to Mr.
Baloyi’s background of the convictions and sentencing, his discipline and application are
laudable. But this is not out of the ordinary. This is not behaviour above and bevond what
one would expect of any person and in particular a person who is attempting to

rehabilitate himself.

19. In the result 1 do not find that this part of Mr. Baloyi’s application should either be
acceded to by this court or referred back to the relevant authorities for further

consideration.

20. In respect of the period subsequent to the introduction of the 1998 Act, the provisions of

Section 80 of the 1998 Act are applicable:

“Special remission of yentence for highly meritorious service: (1) 4 Correctional
Supervision and Parole Board may, on the recommendotion of the National
Commissioner, grant fo « sentenced offender, exvept to a person serving g life
senfence or a sentence in lerms of section 2864 of vhe Criminal Procedure Act, who
has acied highly meritoriously, special remission of sentence not exceeding two years

i7al

aspect of rehabiliication. He arrived at Medivm 'C' and continued to teach and | have noticed o marked

improvement i his auiitude towards others and the members. [ can acknowledge that ke completed a degree
in law (LLB) and the ceriificate was awarded to him on the 28" Mav 2003, 1 am also aware that he is
currently registered for a Master of Laws degree (LLM) . He has completed various other religiously based
courses like the 12-steps recovery programume kinown as the Recovery Anonvmous Programme offered by the
Brvanston Methodist Church. Tn 2001 he teamed up with six other inmates and out of their own pockels
started a very successful hand skills project called Tsoelopele Skills and Talents Profect. For this rewarding
effort they were cach recognived by the head of prison and cach granied a 3 months special remission for
meritorious service (o the department towards rehabilitation of other inmates.” He has beern involved in
ather prison activities and spends a lot of time and effort on his teaching as well as his involvemeni in his
studies.”
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elther wnconditionally or subject to such conditions as the Board muy determine. (2)
Special remission in terms of this section may neol resuft in the sentenced offender
serving less than o stipulated nor-parole period or, if no such period has been
stipulated, the period determined by the Nationd! Council in terms of section
73A4.7{my underlining)

21, The Statute i1s clear — persons sentenced to life imprisonment are not eligible for

consideration for this special remission.
22. However. | have heard no argument on the construction thereot or the context within
which it operates nor given any reason why I should or not fail to apply these provisions

of the Statute.

State President’s Pardon of 2008

23. Further Mr. Baloyi submits that he accumulated a six months reduction in his sentence by

reason of a Presidential Pardon granted to all prisoners in 2005,

24. Section 84 (2) (j) of the Constitution provides that “The President is responsible for- (f)
pardoning or reprieving offenders and remitting uny fines, penalties or forfeitures.”
Section 82 (1} (b) of the 1998 Act empowers the President to remit any part of a
sentenced offender’s sentence: “the President may- (b} remit any part of a sentenced

” ny
offender's sentence.

25. Mr. Halam argued that the legislatively determined period of incarceration for a person
sentenced to life mmprisonment (l.e. twenly years) cannot be decreased by such an

amnesty.

26. Attached to Mr. Baloyi’s papers is a document emanating from the Department of

Correctional Services re “Granting of Special Remission of Sentence (Amnesty)” which

T Section 82; “Powers of President (1) Despite any provision 1o the conirary, the President may- () al any ime
authorise the placement on correctional supervision or parole of any sermenced offender, subject 1o such conditions
as may be recommended by the Correctional Supervision and Parole Board wnder whose jurisdiction such
senfenced offender may foll vr, in the case of a person serving a life sentence, by the Minisier: (h) remit any part of
a sentenced offender’s sentence, (2) Nothing in this Act affects the power of the President 1o pardon or reprieve
senrenced offenders.”
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is a directive on how to deal with the special remission granted by the President on 24
May 2005. Paragraph 2.5 of that directive specifically states:

“With regard 1o prisoners  serving it imprisonment.... The
applicable period special remission of sentence must be reflected on
the warrant and  special documents.  However, because  such
prisoners are serving imprisonment for an indefinite period, it will
have no effect on their release dates ™.

Special provisions pertaining to persons sentenced to Life Imprisenment

27. Mr. Halam, who appeared for the respondents in this matter has argued that various

29.

0.

provisions in the Correctional Services Acts of 1956 and 1998 and in the regulations and
the policy documents issued by the Department of Correctional Services, preciude a
person sentenced to serve a term of Hie imprisonment from benefitting from these special
remissions for “highly meritorious” service and also from benefitting from Presidential

pardons,

. Save for the reference to the “indefinite period” of iife imprisonment in paragraph 2.5 of
4 F P &

the directive referred to above, I have no knowledge of the rationale, if any, for any such
distinction to be drawn between sentenced prisoners. [ have no knowiledge of the
rationale. il any. for the denial to persons sentenced to life imprisonment of the same
amnesties and remissions granted to all other persons sentenced to determinate sentences

of imprisonment.

This application was not brought as a challenge to provisions of the legislation or policy
based on Constitutional or any other rights. The matter was argued by Mr. Baloyi himseff
and, with all due respect to him, he has not practiced law and is a layperson representing
himself. Mr. Halam, was not presented with a case involving the consideration of a
challenge to the legislation or policy and was not required to prepare or argue on that

basis.

I have some dilficulty in seeing why persons sentenced to serve terms of life

imprisonment may not be the recipients of the special remission provisions of section 80
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of the Act or the Presidential pardons permitted in terms of the Constitution of South

Africa.

31.1t is appreciated that a sentencing judge who determines that an offender should be
incarcerated to imprisonment for life may take the view that this sentence means that this
offender shall remain in prison for the rest of his or her natural life, never be released
again into society and should die in prison.® Literally, that is exactly the wording of the

sentence imposed. That may be exactly what the sentencing judges intends to be the case.

32. However, both legally and factually, the situation is somewhat different. It is irrelevant
what the views of myseif or other sentencing judicial officers may be with regard to
implementation of the sentences we have imposed in respect of those extremely serious
crimes such as murder, robbery. rape, It turns out, regrettably we discover in court, that a

life sentence docs not mean “for life ™ but for a limited period.

33. Section 78 of the 1998 Act provides that the Minister of Correctional Services, having
considered the records of the proceedings of the Parole Board and its recommendations,
may grant parole to a person who has been sentenced to serve a term of life
imprisonmmnl.g Section 136 of the 1998 Act creates certain transitional regimes which

are applicable to Mr. Baloyi. The import of section 136(3)(a} is that an offender serving

¥ S v Teoeib (SA 4/93) [1996] NASC 1 1996 (13 SACR 390 (NmS) at 394 b-c Y the fact that an acoused may be
sentenced to imprisonment jor lite in Namibia does not mean that such an accused is thereby never able Lo regain
his or her freedom. Life imprisonment may mean imprisonment Jor the rest of the natural life of the accused, but ihix
is not always the position” quoted with approval in R v Mazwakala 1957 (4) SA 273 (A}, S v Tuhadeleni & Others
1969 (13 SA 153 (A¥ S v Whitehead 1070 (4) SA 424 (A), S v Sibiya 1973 (2) SA 51 (A).

’ Section 78 “Powers of Minister in respect of offenders serving life sentences (1) Having considered the record of
proceedings of the Correctional Supervision and Parole Board and itx recommendations in the case of a person
sentenced o life incarceration, the National Council may, subject to the provisions of section 73 (6) (h) (v,
recommend 1o the Minister (o grant parole or day parole and prescribe the conditions of compunily corrections in
terms of section 52, (2) If the Minister refuses to grant parole or day parole in terms of subsecrion (1), the Minister
may make recommendations in respect of treatment, care, development gnd support of the seatenced offender which
may contribule 1o improving the likelihood of future placement on parele or day parole. (3) Where a Correctional
Supervision and Parcle Boord acting in terms of section 73 recommen:ls, in the case of a person sentenced fo life
incarceration, that parcie or day parole be withdrawn or that the conditions of community corrections imposed on
such a person be amended, the Minister, on advice of the National Cowncil, must consider and make o decision upon
the recommendation, (1) Where the Minister refuses or withdraws parvle or day parole the maiter must be
reconsidered by the Minister, on advice of the Nutional Council, within nvo vears.”




a sentence of Life incarceration is entitled to be considered for early release once he has
0

completed twenty years of his sentence.'
34, Notwithstanding, the provisions of the legislation and, as a result of various legislative
and policy amendments, on 5™ August 2011 the Minister issued an internal memorandum
determining the minimum detention dates for offenders sentenced to life imprisonment
prior to 1" October 2004 to be calculated as thirteen years and four months. In other
words, Mr. Baloyi, a person sentenced to serve a time of life imprisonment. shall be
entitled to be considered for release on parole once he has served a period of thirteen

years and four months.

35. The upshot of these developments is that a life sentence is not what the general public or
the sentencing judicial officer considers it to be. It is not an indeterminate sentence of
imprisonment which will only terminate on the death of the prisoner. 1t is not necessarily
an open-ended sentence which will never end. It is not a period which is beyond
calculation. It is not a period in respect of which no calculation has been or ever shall be

made.

Ui
(o

. At the present time, the life sentence being served by Mr. Baloyi may well result in
release on parole. He has already been granted certain benefits in that his minimum
sentence is not the remaining period of his life and not a period of twenty vears but
thirteen years and four months. Of course he may not be considered eligible for early
release on parole once he has served thirteen years and four months or even fifteen years

or even twenty or twenty five vears. That is a matter for decision by the parole board.

2
~i

.In these circumstances it is difficult to even postulate the argument that no special
remissions or amnesties can be deducted from an indeterminate senfence such as life
imprisonment. “Lifers” are eligible for release on parole and there appears to me, though
without having heard argument, no reason why theyv are disentitled to benefit from these

remissions and amnesties — either as a means of bringing forward the date when they are

1SSy . ~ “ o . . . . . -
Section 136(3)(a): “Amy sentenced offender serving o sentence of life incarceration immedialely before the

commencement of Chapters IV, VI and VI is entitled to be considered fur day parole and parcie after he or she hus
served 20 years of the sentence.”
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entitled to be considered for release on parole or as a means of reducing the actual

sentence itself.

Conclusion
38. 1 have found that Mr. Baloyi’s sentence cannot be antedated to the date of his arrest.

39. I have found that there is no basis upon which Mr. Baloyi’s case should be referred back
for reconsideration of “highly meritorious’ services carried out prior to the introduction of

the 1998 Act.

40.1 find that I am unable to determine whether or not a different regime should or can or
does apply to life sentenced prisoners in respect of ‘highly meritorious’ services. [ find
that I am unable to determine the manner in which the benefit of the amnesties granted by
the State President should be implemented, if at all, to persons sentenced fo life

imprisonment.

41. Without full and considered argument on these issues I am constrained by the provisions
of the Statute as also the Departmental regulations and policies. Without argument 1
cannot give consideration to any other decision than to find that the provisions of the

Statute are binding.
42.1 am postponing this matter for hearing in the opposed motion court of the week of the

14™ May 2012. Mr Baloyi will be requisitioned to appear at court on 16" May

(Wednesday) and I shall arrange for counsel to represent the interests of Mr. Baloyi.

DATED AT, JOHANNESBURG 19'" APRIL 2012

Satchwel% ]
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