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In the matter between: 

S A TAXI SECURfTISATI )N (PTYJ L IM ITED 

and 

K A I T S O E PETER MOELEgTSl 
(ID N U M B E R I 

^ 5 NATURE 

C A S E NO: 00538/2012 

Plaintiff 

Defendant 

AND IN 

In the matter between: 

S A T A X I S E C U R I T I S A T I f N (PTY) L IM ITED 

and 

Z W A N E . K H A N Y I S I L E M A R G A R E T 
(ID N U M B E R f 

C A S E N O : 807/2012 

Plaintiff 

Defendant 
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AND IN 

In the matter between: 

S A T A X I SECURIT1SATION (PTY) L IMITED 

and 

B O N G A N i ENOCH DLANHNI 
(ID N U M B E R ~i 

C A S E N O : 00G43/2012 

Plaintiff 

Defendant 

C O P P I N , J : 

[1] T h e three matters 

judgment . In the matters 

Margaret Zwane {"Zwane' 

and counsel for the plain 

both those matters, mad 

DI a m i n i (" Dla mini") n o 

appearance for the defendant 

[2] In Moeietsi and ZlVan 

agreed that the same 

Counse l for the plaintiff 

depends on the judgme i i 

rtia 

a l s b 

J U D G M E N T 

eferred to above are all appl icat ions for summary 

dtf Kai tsoe Peter Moeietsi ("Moe/etsf) and Khanyis i le 

affidavits opposing summary j udgmen t were f i led 

ff and for the respondent, who were the s a m e in 

submissions, in the matter of Bongani Enoch 

exposing affidavit was fi led and there w a s no 

at the hearing. 

e counsel for the plaintiff and the defendant 

in argument pertained to both those matters, 

submitted that the outcome of the Diamini matter 

on the main point in the Moeietsi and Zwane 



12Apr23 12:19 Lavine 011-485-4035 p.3 

matters. I agree. The 

the deponent to the affi 

three matters met the 

the deponent, Ms Phyllis 

the respective matters -

each of the said matters t! 

costs based on the allege* 

the agreement under whic i 

common or main issue relates to the quest ion whether 

affidavit in support of summary j udgmen t in each of the 

requirements of Rule 32(2). More particularly whether 

l[|ombard, can swear posit ively to the facts in each of 

.e. verify the cause of act ion and the amount. In 

e plaintiff is seeking to recover a motor vehicle and 

breach by the respective defendant of the terms of 

the motor vehicle was al legedly acquired. 

u ) [3] The affidavit in s 

each of the matters is viri 

affidavit, which I quote for 

"/, the undersigned 

PHYLLIS LOMBARD 

do hereby make o£th as follows: 

port of the application for summary judgment in 

ja l iy identical in wording. The material part of the 

sase of reference, is the fo l lowing: 

1. 

2. 

I am a legal 
and I am 
the plaintiff. 

du t 

The facts he 
are true and 

conseque ice in 
have in my 
records of t\ s 
which f bavt 
plaintiff's dealings 
this matter, 
knowledge off 

4. 

wanager of the above named plaintiff in this matter 
authorised to depose to this affidavit on behalf of 

Bin set out fall within my personal knowledge and 
correct. 

of such position held by me with the plaintiff, I 
possession and under my control the files and 

plaintiff pertaining to this matter, the contents of 
familiarised myself with during the course of the 

with the defendant and for the purposes of 
By virtue of the aforegoing, I have personal 
the facts deposed to by me herein. 

I have read the plaintiff's summons, particulars of claim and 
application fqr summary judgment in this matter. I can and do 



12Apr23 12:19 Lavine 011-485-4035 p.4 

swear posit 
particulars o 

5. I can and do 
verify that fre 
plaintiff in thk 

[4] It was submit ted b} 

of Moeletsi and Zwane, 

affidavit that the facts 

knowledge and that she cf lu 

the respective causes o 

Lombard could merely st 

respective matters in the 

those fi les and their contents 

positiveiy swear to and ve 

[5] Counsel for the 

in Standard Bank of 

Others1 in support of the 

the requirements of Rule ; 

extensively f rom the j 

Maharaj v Barclays Nati 

f indings and conclusions 

Limited v Han-Rit Boerde,y 

] Case No 23054/2011 (GNP 
I 1976 (1) SA418 at423A-42|4D. 
3 An unreported decision of tr 

rely to the claim set out in the summons and 
claim and verify the plaintiff's cause of action. 

swear positiveiy to the facts herein contained and 
defendant is truly and lawfully indebted to the 

sum of..." 

counsel appear ing for the defendants in the cases 

inter alia, tha t it was apparent from Lombard's 

j)f those matters were not within her personal 

Id not swear posit ively to the facts therein or verify 

act ion. It w a s further submit ted that at best, 

te that she has had sight of the file or files in the 

offices of the plaintiff, but she could not state that 

reflect the t ruth. Accordingly she was not able to 

ify the cause of act ion. 

plaintiff relied on the unreported decision of Tuchten J 

Soiith Africa Limited v Kroonhoek Boerdery CC and 

plaintiff 's a rgument that Lombard 's affidavit meets 

2(2). In that case the learned judge, having quoted 

judgment of the leading case on the matter, nameiy 

National Bank Limited2 and after disagreeing with the 

3f Southwoocl J in Standard Bank of South Africa 

CC and Others3 in wh ich Southwood J referred 

delivered on 1 August 2011. 

GNP Case No 32371/2010 delivered on 22 July 2011. 
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and relied on the decis ion; 

Credit Management (Pty) 

held that the quest ion in 

in support of summary jud 

relevant to the case in 

deciding whether or not to 

look at all the documents 

in paragraphs [12] and [13 

"[12] The enquiry 
that, as was pointec 
into Rule 32(2) for 
safeguard is required 
when the very alk gation 
judgment proceedii gs 
'drastic nature' of s t 
emphasised as wa. 
Mavundla Zek Joint 

in Firstrand Bank Limited v Beyer4 and Shackleton 

Limited v Microzone Trading 88 CC and Another5, 

t ese cases is whether the deponent to the affidavit 

ment "can competently testify" to those documents 

question. The learned judge stated further that in 

grant summary judgment, the court must ult imately 

tfhat are properly before it. The learned judge stated 

of the j udgmen t the fol lowing: 

[13] It is true tha 
not present when 
of action were con 
with the represent 
of the first respon 
these should not be 
which would be fate 

[S] Tuchten J , howeve 

the question whether, as 

para [12], possession o; 

s thus ultimately fact driven. It cannot be disputed 
out in Beyer, para [17] certain safeguards are built 

"he protection of defendants. But to my mind, no 
in relation to an allegation made by an applicant 

is admitted by a respondent in summary 
- as has been made plain by the SCA in, the 

mmary judgment proceedings should not be over-
held in Joob Joob Investments (Pty) Ltd v Stocks 

Venture ... 

in the present case Ms Harhpersad probably was 
transactions giving rise to the applicant's cause 

luded and probably did not have any discussions 
of the first respondent about the current state 

'enf's account (compare Mahara] at 424F-G) but 
elevated to essential requirements, the absence of 
' to the applicant's case." 

t re 

a ives 

found it unnecessary "to express any final view on 

' ras found in Hen-Rit, with reference to Shackleton, 

the relevant documents alone is insufficient to 

4 2011 (1) SA 196 (GNP) per IbersohnAJ. 
5 2010 (5) SA 112 (KZP) per \ /aliis J. 
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establish the required ptffsonal knov/fedge for the purposes of summary 

judgment. 

[7] It was submit ted b 

Moelets i and Zwane matte 

have meant that the plaintiff 

knowledge of the facts 

defendant . 

[8] One must bear in 

Joob Joob investments 

counsel on behalf of the defendants in both the 

•s that in Kroonhoek Boerdery, Tuchten J could not 

can make use of a deponent who Sacks personal 

3 long as the facts are not put in issue by the 

the t ime has perhaps 

''extraordinary" in respec 

thereby imply that the thre 

or d iscarded. The objec 

suppor t ing affidavit, inter 

accuracy and certainty by 

yet tak ing into account th< 

have often emphasised 

of the remedy 7 . In Mahara 

"[The] grant of the 
plaintiffs claim is 
bogus or bad in /aw 
is the affidavit Hied 

rrl nd that w h e n the Supreme Court of Appeaf held in 

(tffy) Ltd v Stocks Mavundla Zek Joint Venture5 that 

ome to discard labels such as "drastic" and 

of summary judgment proceedings, it did not 

.hold requirements in Rule 32(2) were to be diluted 

of the requirements in that Rule, regarding the 

alia, is to protect the defendant and to ensure 

as far as possible excluding inadmissible ev idence, 

summary nature of the proceedings. Our courts 

compl iance with that Rule because of the nature 

Corbett J stated in this regard: 

str ct 

remedy is based upon the supposition that the 
Unimpeachable and that the defendant's defence is 

One of the aids to ensuring that this is the position 
i support of the application and to achieve this end 

2009 (5) SA 1 (SCA). 
7 Mowschenson & Mowscnentipn v Mercantile Acceptance Corporation of S.A. 

1959(3)S.A.362(W) at 356CJ 
8 A I423G-H. 

D. 
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it is important that 
plaintiff himself or 
facts:* 

[9] In Shackleton it wa 

the affidavit should be deposed to either by the 
oy someone who has personal knowledge of the 

"... the requiremen s 
applicant or some 
precludes the aft 
knowledge of thost 
who deposes to 
comes from 
documents, is not 
hse to the claim ..." 

si ch 
anoi ler 

that the founding affidavit be deposed to by the 
)ther person who can swear positively to the facts 
davit being deposed to by someone whose 

facts is purely a matter of hearsay. The person 
an affidavit on the basis that their information 

source, whether another person or from 
person who can swear positively to the facts giving 

T h e court went on to hold 

g iven to the attorney by h 

the attorney is not in a position 

aff idavit is nothing mon 

containing inadmissible he a r e a / 

[10] In Shackleton the 

inter alia, stated that hi 

personal ly inspected the f 

he had possession of 

documents , computer-

wi n 

10 

11 

In Maharaj it was held with 
162 (W) at 165 that a def«flt 
properly before the court in 
however how a deponent 
documents. Compare 
Management v Microzone 
Ebersohn AJ said in that 
[17] at202E-F. 
The court did not deal with 
constituting ar> exception to 
Paragraph [7] at116B. 

re 

held inter alia that: 

riat an affidavit by an attorney based on information 

s cl ient does not comply wi th Rule 32(2), because 

to swear posit ively to the facts and such an 

than a s tatement of "information and belief, 

1 1 

i eponen t to the support ing affidavit, an attorney, 

personal knowledge was der ived f rom having 

es of the client to w h o m the claim was ceded; that 

t i e f i les and personal ly inspected the source 

generated data, memoranda and correspondence 

rt fei rence to authority in Sand and Co Ltd v KoHias 1962 (2) SA 
in the affidavit may be cured by other documents that are 

connection with the application. It is not immediately apparent 
lack of personal knowledge could be cured by other 
what WaJlis J said in this regard in Shackleton Credit 

leading 88 2010 (5) SA 112 (KZP) para [25] at 122F-I to what 
ard in Firstrand Bank v Beyer 2011 (1) SA 196 (GNP) para 

ti e 
I le 

situation where the affidavit is deposed to in circumstances 
hearsav Rule. See at 116B footnote 5. 
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contain in those fi les. Th 

personal knowledge of the 

and did not comply wi th the 

[11] In the present case 

only derived f rom a perusal 

defendant. Even though 

like the attorney in Shack 

and records of the defen< 

which had not been estab 

that considered in Shac 

information and belief that 

the se In my view Lombard, in 

the facts pertaining to et 

affidavit in support of 

accordingly does not meet 

[12] The fact that Dianj i 

affidavit acceptable and or 

is no suggestion by Lombard 

personal knowledge of the 

the position in Maharaj. 

exclusively on her perusa 

respective defendants in 

giving rise to them. I d o n!6t 

court held that the deponent had no d i i e d and 

claims and tha t the affidavit was entirely hearsay 

requirements of Rule 32(2). 

on her own admiss ion, Lombard's knowledge is 

of the f i les or records pertaining to a particular 

le is employed as a legal manager of the plaintiff, 

aton, her on ly source of information was the fi les 

ant, the authentici ty and truth of the contents of 

shed . The affidavit, in my view, is no different to 

feton. It is nothing more than a statement of 

s based purely on inadmissible hearsay evidence. 

c i rcumstances, is not able to swear positively to 

ch of the respect ive defendants. The plaintiff's 

sq|mmary judgment in each of the above matters 

he requirements of Rule 32(2), 

ini is not de fended does not render Lombard 's 

a that meets the requirements of Rule 32(2). There 

that by v i r tue of her posit ion she had acquired 

facts pertaining to any of the defendants as was 

Indeed in the present matters Lombard relies 

Df the al leged fi les and/or records pertaining to the 

irder to verify the causes of action and the facts 

understand Maharaj or any of the cases to have 
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held that the deponent tc 

not have to have any 

to the claim and that it i 

use 

"having, familiarised 

order to verify the ca 

suggest ion in Kroonhoel 

agree with its correctness 

an affidavit in support of summary judgment does 

personal knowledge whatsoever of the facts giving rise 

sufficient if such a deponent relied exclusively on 

her&elf wi th the records and files of the defendant in 

[13] In Moeiets i , besid 

comply with the requirem 

bona fide and tr iable def 

However, in the light of 

deem it necessary to deal 

See also Shackleton (supti) at para (13] at 118D-G. 

of act ion a n d amount. 12 Insofar as there is a 

Boerdery to the contrary, I do not, with respect, 

•:s raising the main point regarding the fai lure to 

;;nts of Rule 32(2) , the defendant has also raised a 

itnee relating to the condit ion of the motor vehicle, 

ny conclusion regarding the main issue, I do not 

in any detail wi th that defence. 

flias not met the requirements of Rule 32(2) in all of 

application for summary judgment in each of them 

w i n costs. 

[14] Since the plaintiff 

the above matters the 

stands to be d ismissed 

[15] I accordingly: 

1. Dismiss the application for summary judgment with costs in the 

Moeietsi matter and the defendant is given leave to defend; 
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J U D G E OF T H E S O U T H G A U T E N G 
HIGH COURT, J O H A N N E S B U R G 

COUNSEL FOR THE PLAIN 
IN ALL THREE MATTERS 

INSTRUCTED BY 

COUNSEL FOR THE DEFER 
IN THE MOELETSI AND 

INSTRUCTED BY 

IFF 

DANT 
ZWKNE MATTERS 

MR A MUNDELL SC 

MARIE-LOU BESTER INC 

MR K LEVIN 

LARRY MARKS ATTORNEYS 

2. Dismiss the ; pplication for summary judgment with costs in the 

Zwane matte • and the defendant is given leave to defend; 

3. Dismiss the application fo r summary judgment in the Dlamini 

matter and ths defendant is given leave to defend. 


