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{1]

The three matters fleferred to above are all applications for summary

judgment. in the matters gf Kaitsoe Peter Moeletsi (“Moeletsi™) and Khanyisiie

Margaret Zwane (“Zwane’
and counsel for the plaint

both those matisrs, mad

 submissions.

affidavits opposing summary judgment were filed
ff and for the respondent, who were the same in

in the matier of Bongani Enoch

Dlamini ("Diamini) no d¢pposing affidavit was filed and there was no

app=arance for the defendant at the hearing.

(2]

agreed that the same n

Counsel for the plaintiff alg

depends on the judgmen

in Moeietsi and ZWan= counsel for the plaintiff and the defendant

ain argument pertained to both those matiers.
4o submitted that the outcome of the Diamini matter

t on the main point in the Moeeletsi and Zwane
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matters. | agree. The co

the deponent to the affida
three matters met the reg
the deponent, Ms Phyllis L

the respective matiers —

each of the said matters th

cosis based on the allegeq

011-485-4035

mmon or main issue relates to the question whether
pvit in support of summary judgment in sach of the
Lirements of Rule 32(2). More particularly whether
lombard, can swear positively to the facts in each of
€. verify the cause of acticn and the amount. In
e plaintiff is seeking to recover a motor vehicle and

breach by the respective defendant of the terms of

the agreement under which the maotar vehicle was allegedly acquired.

3] The affidavit in su

each of the matiers is virf

affidavit, which | guote for

‘. the undersigned

pport of the application for summary judgment in
Hally identical in wording. The material part of the

pase of reference, Is the following:

PHYLLIS LOMBARD

do hereby make odith as follows:

1. { am a legal
and ! am du
the plaintift.

The facts h4
are frue and

manager of the above named plaintiff in this matter
Vv authorised to depose fo this affidavit on behalf of

rein set out fall within my persanal knowledge and
correct.

3. in consequefce of such position held by me with the plainfiff, |

have in my

records of tfr

which | hav
plaintiff's de
this mafter.

possession and under my control the files and
plaintiff periaining to this matter, the contents of
famitiarised myself with during the course of the
alings with the defendant and for the purposes of
By virtue of the aforegoing, | have personal

knowledge of the facts deposed fo by me hersin.

4. { have read

application fg

the plaintiffs summons, particulars of claim and
r summary judgrnent in this matter. | can and do

p.3
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swear posill
particulars of
5. I can and dg

verify that
plaintiff in the

[4]
of Mosletsi and Zwane,

affidavit that

knowledge and that she cg
the respective causes off action.

Lombard couid merely stg

respective matters in the

It was submitted by

011-485-4035

vely fo the claim set out in the summons and
claim and verify the plaintiff's cause of acfion.

swear positively 1o the facts herein contained and

e defendant is truly and fawfully indebfed to the
sumof ...

counseal app=aring for the defendants in the cases

inter alia, that it was apparent from Lombard's

the facts pf those matiers were not within her personal

uld not swear positively to the facts therein or verify
It was further submitted that ai best,
te that she has had sight of the file or files in the

offices af the plaintiff, but she couid not state that

those files and their contepts refiect the truth. Accordingiy she was not able to

positively swear to and ve

[5]
in Standard Bank of Sof

Counsel for the pla

Others’ in support of the

the requirements of Rule ]

ify the cause of action.

intiff relied on the unreporied decision of Tuchten J
yth Africa Limited v Kroonhoek Boerdery CC and
plaintiff's argumant that Lombard's affidavit meets

§2(2). In that case the learned judge, having quoted

extensively from the judgment of the leading case on the matier, namely

Maharaj v Barciays Nafiq
findings and conclusions

Limited v Han-Rit Boercdg

nal Bank Limited® and after disagreeing with the
of Southweood J in Standard Bank of South Africa

fy CC and Others” in which Southwood J referred

Case No 23054/2011 (GNP
1976 (1) SA 418 at 423A-42
An unreported decisicn of th

delivered on 1 August 2011,
0.
e GNP Case Ne 32371/2010 delivered on 22 July 2011,

p.4
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and relied on the dscisions

Credit Management (Pty)

held that the question in il

in support of summary judg

relevant to the case in g

deciding whether or not to

011-485-4035

in Firstrand Bank Limited v Beyer® and Shackiston
imited v Microzone Trading 88 CC and Another”,
ese cases is whether the deponent to the affidavit
ment “can competently testify” to those documents
estion.

The learned judge stated further that in

grant summary judgment, the court must ultimately

lock at all the documents that are properly before it. The learned judge stated

in paragraphs [12] and [13

“[12] The enquiry

] of the judgment the following:

(s thus ultimately fact driven. It cannot be disputed

that, as was pointed out in Beyer, para [17] certain safeguards are buiit

info Rule 32(2) for

the protection of defendants. But to my mind, no

safeguard fs requirgd in relation to an allegation made by an applicant

when the very all
judgment proceeds
‘drastic nature’ of g
emphasised as wa
Mavundla Zek Join

[13} It is true tha
not present when |
of action were con
with the represent
of the first respon
these should not be
which would be faig

(5]

the question whether, as

para [12] possession Of]

Tuchten J, however|

ation is admitted by a respondent in summary
s — as has been made plain by the SCA in, the
immary judgment proceedings should not be over-
held in Joobh Joob Investments (Pty) Ltd v Stocks
Venture ...

in the present case Ms Harripersad probably was
e transactions giving rise to the applicant's cause
Huded and probably did not have any discussions
ives of the first respondent about the current stale
fent's account (compare Maharaj at 424F-G) but
efevated fo essential requirements, the absence of
I to the applicanf’s case.”

found it unnecessary “fo express any final view on
was found in Hen-Rit, with reference to Shackisfon,

the relevant documents alone is insufficient fo

* 2011 (1) SA 196 (GNP) per [Fbersohn AJ.
8 2010 (5) SA 112 (KZP) per YWaliis J.
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gsiablish the required peysonal knowledge for the purposes of summary

judgment’.

[7]

Moeletsi and Zwane maftg

It was submitted by

counsel on behalf of the defendants in both the

rs that in Kroonhoek Boerdery, Tuchten J could not

have meant that the plaintiff can make use of a depanent who lacks pearsonal

knowledge of the facts 4

defendant.

[8]

5 jong as the facts are not put in issue by the

One must bear in mind that when the Supreme Court of Appeal held in

Joob Joob Investments (Afy) Lid v Stocks Mavundla Zek Joint Venture® that

the time has perhaps

“extraordinary” in respecy

thereby imply that the thre
or discarded. The objec
supporting affidavit, inter

accuracy and certainty by,

yet taking into account the

have often emphasised sii

of the remedy’. In Mahard

"[The] grant of thg

tome to discard labels such as “drasfic” and
of summary judgment proceedings, it did not
shold requirements in Rule 32{2) were to be diluted
i of the requirements in that Rule, regarding the
afia, is to protect the defendant and to ensure
as far as possible exciuding inadmissible evidence,
summary nature of the proceedings. Our couris

ct compliance with that Rule because of the nature

[° Corbett J stated in this regard:

remedy is based upon the supposifion that the

plaintiffs claim is upimpeachable and that the defendant’'s defence is

bogus or bad in faw]

is the affidavit filed

One of the aids to ensuring that this is the position
1 support of the appiication and tc achieve this end

2009 (5) SA 1 (SCA).

Mowschenson & Mowschengon v Mercantile Acceptance Corporafion of 5.A.

1859(3)5.A.362(W) at 3660

AL 423G-H.

L.

p.6
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it is importamt tha]
plaintiff himssif or
facts.”™

9] In Shackfaton it wag

011-485-4035

the affidavit should be deposed fo either by the
by someone who has personal knowledge of the

held infer alia that:

“... the requiremen

s that the founding affidavit be deposed to by the

applicant or some pther person who can swear positively fo the facts
precludes the affidavit being depcsed to by someone whose
knowledge of thosg facts is purely a matter of hearsay. The person

who deposes {o si
comes from anoij
documents, is nof &
rise fo the claim ...

The court went on {o hold {

ch an affidavit on the basis that their information
rer source, whether another person or from
person who can swear positively to the facts giving

»[10

hat an affidavit by an attorngy based on information

given to the atiorney by his client does not comply with Rule 32(2), because

the attorney is not in a pg
affidavit Is nothing morg

containing inadmissible hg

sition to swear positively to the facts and such an

than a statement of “informsfion and belief,

arsay”.!

[10] In Shackleton the |deponent to the supporting affidavit, an atiorney,

inter aifa, stated that hig
personally inspected the f

he had possession of

perscnal knowledge was derived from having
es of the client to whom the claim was ceded; that

the files and personally inspected the source

documents, computer-gefferaied data, memoranda and correspondencs

In Makharzj it was held with reference to authority in Sand and Co Lid v KoMias 1962 {2) SA

162 (W) at 1685 that a defeqt in the affidavit may be cured by other documents that are

properly before the court in g

however how a depaonent
documents. Campare wi
Management v Microzone

prnection with the application. His not immediaiely apparent
lack of personal knowledge could be cured by other
what Walis J said in this regard in Shackieton Credit
acing 88 2010 (5) SA 112 (KZP) para [25] at 122F-| to what

Ebersohn AJ said in that regard in Firsfrand Bank v Beyer 2011 (1) SA 198 (GNP) para

[17] at 202E-F.

consfituting an exception to
b Paragraph [7] at 116B.

The court did not deal with thle situation where the affidavit is deposed to in circumstances

e hearsay Rule. See at 1168 footnoie 5.

p.7
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contain in those flles. Th

personal knowledge of thg

and did not comply with the

[11] In the present casg
only derived from a perus
defendant. Even though s

like the atiorney in Shack

and records of the defeng

011-485-4035

w court held that the deponent had nu diedt and
claims and that the affidavit was entirely hearsay

requirements of Rule 32(2).

on her own admission, Lombard's knowledge is
al of the files or records pertaining to a particular
he is employed as a legal manager of the plaintiff,
feton, her only source of information was the files

ant, the authenticity and truth of the contents of

which had not been established. The affidavit, in my view, is no different to

that considered in Shac
informatior and beilief that

In my view Lombard, in thg

the facts pertaining to eagch of the respective defendants.

affidavit in support of sy
accordingly does not mest
[12] The fact that Dian
affidavit acceptable and on
1s no suggestion by Lomb.
perscnal knowledge of thg
the position In Maharaj.
exclusively on her perusal
respeciive defendants in

giving rise to them. [ don

tleton. It is nothing more than a statement of
s based purely on inadmissible hearsay evidence.
pse circumstances, is not able 1o swear positively to
The plaintiff's
mmary judgment in each of the above matters

the requirements of Rule 32(2).

fini is not defended does not render Lombard’'s
= that meeis the requirements of Rule 32(2). There
ard that by virtue of her posifion she had acquired
2 facts pertaining to any of the defendants as was
Indesd in the present matters Lombard relies
pf the alieged files and/or records pertaining to the
prder 1o verify the causes of action and the facis

ot understand Maharay or any of the cases to have
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held that the deponent tg

not have to have any per
fo the claim and that it i

“having, famifiarised” her

order to verify the causg

suggestion in Kroonhoek

agree with its carrectness

[13]
comply with the raquirem
bona fide and triable def
However, in the light of

deem it necessary to deal

[14]

011-485-4035

an affidavit in support of summary judgment does
sonal knowledge whatsoever of the facts giving rise
i sufficient if such a deponent relied exclusively on
self with the records and files of the defendant in
insofar as there is a

of action and amount."?

Boerdery to the contrary, | do not, with respect

in Moeletsi, besidgs raising the main point regarding the failure fo

gnts of Rule 32(2), the defendant has also raised a
gnce relating to the condition of the motor vehicle.
my conclusion regarding the main issue, 1 do not

in any detail with that defence.

Since the piainiiff flas not met the requirements of Rule 32(2) in all of

the above matters the applicaiion for summary judgment in each of them

stands fo be dismissed wi
[15]

| accordingiy:

1. Dismiss the

th costs.

application for summary judgmeant with costs in the

NMoeletsi mafter and the defendant is given leave to defend;

12

See also Shackleton (supng) at parz [13] at 118D-G.

p.9
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2. Dismiss the

Zwane matidg

3. Dismiss the

malter and th

COUNSEL FOR THE PLAIN
IN ALL THREE MATTERS

INSTRUCTED BY

COUNSEL FOR THE DEFE}
IN THE MOELETS! AND ZW\

=z

INSTRUCT=D BY

10
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application for summary judgment with costs in the

- and the defendant is given leave to defend;

application Tor summary judgment in the Dlamini

e defendant is given leave to defend.

.
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