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SUMMARY OF THE JUDGMENT
______________________________________________________________ 

RATSHIBVUMO AJ:

The rule that in motion proceedings a party has to make out a case in the founding papers and may not introduce new matters in the replying affidavit is not absolute. This general rule can be overridden by the court’s discretion and in exceptional circumstances. 

Amendments in motion proceedings will always be granted unless made in bad faith or would cause injustice to other parties which cannot be remedied by a costs order or the parties cannot be put back for purposes of justice in the same position as they were when pleading.  

In casu the 2nd to 5th respondents opposed the applicant’s attempt to join them in proceedings he instituted against the 1st respondent. They brought a rule 30 application against the applicant’s joinder proceedings. They alleged numerous irregularities with the notice of application to join them in the main application. One of the alleged irregularities was that the applicant was seeking to join them on grounds not originally alleged in the main application. 
Held There was no substance to this allegation since the cause of action was still based on the same reasons as it was on the notice of motion. Even if the joinder application resulted in a new application, a court exercising its discretion can override this. 
Since the respondents could not prove they would suffer prejudice if they were joined to the proceedings the Rule 30 application was dismissed. 
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