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______________________________________________________________ 
SUMMARY OF THE JUDGMENT
______________________________________________________________ 

RATSHIBVUMO AJ:

Once a party withdraws an application, he is barred from changing his choice by the doctrine of election which provides that once a choice is made, a party should stay with that choice. A withdrawal of an application must be brought in terms of Rule 41 of the Uniform Rules of Court which provides that such withdrawal must be made before the matter has been set down, by consent of the parties or with leave of the court and the party seeking withdrawal must tender the costs of the other party. 
In casu, the applicant communicated its decision to withdraw its application for the sequestration of the estate of the respondent to the intervening party (via email) and attached a notice of withdrawal. From the numerous emails exchanged between the parties, it appeared that the applicant would not tender the costs of the other party. 

Later, the applicant sought to withdraw the notice of withdrawal pursuant to the trustee’s decision to oppose the withdrawal of the application since she was of the view that the sequestration of the respondent’s estate will be to the advantage of his creditors. 

Held, a party is permitted to change his mind until he is able to confirm his withdrawal in court. Unless there is clear confirmation of such consent, there cannot be consent to withdrawal. Since the notice of withdrawal was not served on the Registrar as is required by Rule 41(3) and there was no consent to the withdrawal, it could not be said that the applicant withdrew its application. 
On the question whether the sequestration of the respondent’s estate would be to the advantage of the creditors, held, an applicant is not required to show that the sequestration would definitely be to the advantage of the creditors, rather, that he has reason to be believe that the sequestration will be to the advantage of creditors.  A mere allegation by the applicant that he has reason to believe that sequestration will be to the advantage of creditors is not sufficient. The applicant had a duty to show and demonstrate the reasons for such belief. Since the intervening party had, through a professional valuer’s calculations, shown that the sequestration would not advantage the creditors (which evidence went uncontested), the intervening party had successfully shown that sequestrating the respondent’s estate would not be to the advantage of creditors.  
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