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SOUTH GAUTENG HIGH COURT

JOHANNESBURG

                                                                                           CASE NO:  2012/38742
In the matter between:
MARK WALTER STEVENS & 19 OTHERS 
 Applicants
and

MAGISTRATE THERESA SWART NO –
First Respondent
MAGISTRATE GERMISTON

WARRANT OFFICER STONY STEENKAMP – 
Second respondent
ORGANISED CRIME UNIT, EAST RAND

CAPT, PETER ALAN STOLTERFOHT - 
Third Respondent
ORGANISED CRIME UNIT, EAST RAND
COL. STEYN, N.O., THE COMMANDER - 
Fourth Respondent

ORGANISED CRIME UNIT, EAST RAND
MINISTER OF POLICE N.O.
Fifth Respondent

NATIONAL PROSECUTING AUTHORITY, c/o DIRECTOR
Sixth Respondent

OF PUBLIC PROSECUTIONS, SOUTH GAUTENG

INVESTEC BANK LIMITED
Seventh Respondent

NEDBANK LIMITED
Eighth Respondent
BOE STOCK BROKERS (PTY) LIMITED
Ninth Respondent

SUMMARY
FACTS:
[1]
The Applicants brought an application in terms of Rule 30A of the Uniform Rules of Court in terms of which they sought to compel the First to Sixth Respondents to dispatch, in terms of Rule 53(1)(b) of the Rules, to the Registrar the full record of proceedings comprising the material that served before the First Respondent, a magistrate, when she made a decision to issue four subpoenae in terms of section 205 of the Criminal Procedure Act 51 of 1977.

[2]
The First Respondent (hereinafter called “the Magistrate”) authorised the issue, in terms of section 205 of the Criminal Procedure Act 51 of 1977, of four subpoenae, which called upon the Seventh to Ninth Respondents, which are all financial institutions (hereinafter called the “the Bank Respondents”) to provide what the Applicants contend to be private and confidential information and documentation concerning them and in the possession of the Bank Respondents. The Applicants have initiated review proceedings in terms of Rule 53 aimed at setting aside the issuing of the subpoenae.
[3]
The Second to Fourth Respondents are members of the South African Police Services (hereinafter called “the Police Respondents”) and they are alleged to be investigating certain offences involving the Applicants, or certain of the Applicants.  It is alleged by them that the subpoenae were required to for the purposes of furthering their investigation of these offences. The Sixth Respondent is the National Prosecuting Authority (“the NPA”).
[4]
It was common cause that the documents that were placed before the Magistrate for the purpose of founding the application for the issue of the subpoenae are no longer in her possession, but are in the possession of the Police Respondents.

[7]
There were disputes in the application in relation to the composition of the record of the proceedings which had served before the Magistrate and whether any portions thereof may, or should be withheld on the grounds of privilege, confidentiality or the protection of the interests of third parties.  There were also matters of relevance raised in relation to parts of the alleged record. These disputes were not capable of determination in the context of the application.
HELD:

1.
Rule 53(1)(b) expressly provides only for the presiding officer/tribunal whose decision is sought to be reviewed, to be called upon to produce the record in question.  No provision is made thereby to seek documents alleged to be the record or portions thereof from third parties.  No possible construction of this rule lends itself to an interpretation to the effect that notice to produce these documents can go to anyone other than the presiding officer/tribunal concerned.

2.
It is not unreasonable to expect of a presiding officer who is not in possession of a record, that he/she will cooperate in attempting to secure possession of such record or even to reconstruct same where possible.

3.
It cannot, however, be expected that such presiding officer resort to the bringing of legal proceedings or the employment of other extraordinary measures in an attempt to obtain the record from third parties.  

4.
Rule 30A has, as its purpose, the enforcement of compliance with the Rules or a request made, or notice given pursuant thereto.  The request made to Respondents other than the Magistrate to produce the record, was not in accordance with Rule 53(1)(b) in that it was addressed to persons other than those contemplated by Rule 53(1)(b). Accordingly a failure by such other Respondents to comply with such request did not constitute non-compliance with the Rule 53(1)(b).  
5.
Rule 53 does not lend itself naturally or properly as a mechanism for obtaining documents from parties other than those specifically named in Rule 53(1)(b).  Attempts to seek documents in this manner are bound to result in objections to production and disputes as to whether the documents in question indeed constitute the record, as have indeed arisen here.  The Rule 53 process is not properly equipped to accommodate and deal with these disputes.  
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