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LEGAL SUMMARY

MOKGOATHLENG J

The appellant who was accused number 3 in the court a-quo was arrested with 2 other accused, who were both accused and accused 2 respectively on three charges namely;

(a) Count 1. Kidnapping

(b) Count 2, murder read with section 51 (1) of Act 105 of 1997; and

(c) Count 3, robbery with aggravating circumstances as defined in section 1 of Act 51 of 1997 read with section 51 of Act 105 of 1997.
The appellant was convicted on count 1, kidnapping, and in respect of count 2 on the lesser competent charge of being an accessory after fact of murder and was sentence as follows;

(i) Count 1, kidnapping, 8 years imprisonment; and

(ii) Count 2, being an accessory after the fact of murder, 8 years imprisonment. 
The sentences that were imposed on accused 1 and 2 were ordered to run concurrently. In respect of the appellant the court a-quo did not order that the sentences imposed should run concurrently, with the result that the appellant was effectively sentenced to 16 years imprisonment.

The appellant contends that the learned judge in the court aquo misdirected himself for not ordering that her sentences should run concurrently. She further appeals her sentence on the ground that the judge in the court aquo failed to provide reasons for differentiating in terms of sentencing between the appellant and her co-accused. Furthermore, she contends that the court aquo failed to exercise it judicial discretion regarding the cumulative effect of the sentences imposed on her. Lastly, the appellant argues that the sentence of 16 years imposed on her is shockingly excessive and disturbingly inappropriate. 
On appeal, it was held that, in terms of Section 280 (2) of Act 51 of 1977 the court has a discretion on ordering the sentences to run concurrently, guided by the circumstances of the case. Therefore, the court was not obliged to give reasons for not ordering why the sentences imposed on the appellant should not run concurrently. It was also held that, the court aquo’s omission to furnish reasons for not ordering the appellant’s sentences not to run concurrently does not mean that it did not consider the issue. Furthermore, it was held that although consistency is important in sentencing but individual personal circumstances and the perpetrators roles in the commission of the offences can cause differentiation in sentences. It was held that, the court aquo correctly found out that the appellant was the master mind behind the kidnapping of the victim, which led to his death, and assisted accused 1 and 2 to conceal the crime. The appellant showed no remorse, she laughed and mocked the mother of the victim, and did not apologise for what she did. The sentences of 8 years of each crime that she was convicted of were not shockingly excessive and disturbingly inappropriate. The appeal was dismissed.
