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Criminal law - Acts of terrorism committed by Nigerian national in his country of birth – Accused resident in South Africa - Jurisdiction of South African court - Protection of Constitutional Democracy against Terrorist and Related Activities Act 33 of 2004 -   
Evidence of conspiracy
This is the first case brought to trial under the provisions of Act 33 of 2004 in South Africa. 

The accused, a Nigerian national was arrested on 30 September 2010 in South Africa and was charged with 13 counts in contravention of the Protection of Constitutional Democracy against Terrorist and Related Activities Act 33 of 2004 (“the Act”). Essentially, the accused was charged with having orchestrated, executed and financed two car bombings in Warri and Abuja, Nigeria on 15 March 2010 and 1 October 2010 respectively. One person died and eleven people sustained serious bodily injuries as a result of the explosion of two vehicle-borne improvised explosive devices (VBIED) on 15 March 2010 in Warri. Nine people died and 53 were seriously injured in the October 2010 bombings in Abuja. 
The accused pleaded not guilty to all counts as well as the alternative counts thereto. However, subsequent and during the trial, the accused made certain admissions in terms of section 220 of the Criminal Procedure Act 51 of 1977. 
Counts 1 to 12 related to the bomb attacks in Warri and Abuja and count 13 related to unlawful threats made by or on behalf of the accused. 
The accused was the leader of a rebel militant group from the oil-rich Niger Delta region of Nigeria called “Movement for the Emancipation of the Niger Delta” (“MEND”). The group conducted guerrilla-style attacks on oil bases in the Delta region which included blowing up oil pipes and kidnapping executives of oil companies and demanding ransom in exchange for their release. By this, MEND sought to bring attention to what they perceived as unequal and discriminatory sharing of oil revenues which, in their view, had adversely affected the advancement of the region and its inhabitants. The accused, as leader of MEND would communicate with the media via e-mail of the group’s planned acts of sabotage using the pseudonym, “Jomo Gbomo”. 
In a bid to end the sabotage and violence, the then President of Nigeria, Umaru Yar’ Adua initiated an amnesty program in 2009 which inter alia included the voluntary surrender of arms and ammunition by armed MEND militants and other rebel factions associated with the conflict in the Niger Delta. One of the conditions in negotiating the amnesty with the militants was that the accused as leader of MEND who was in custody at the time on charges of treason and gun-running, should be released. The accused accepted the offer of amnesty. The accused also offered to work with the Nigerian Government towards the restoration of peace in the Niger Delta region. 
A number of witnesses were called, most of whom were the accused’s former accomplices who were intimately involved in the accused’s planning and execution of the bombings. 

With regard to the issue of jurisdiction, it was found that the High Court does have jurisdiction as a consequence of South Africa’s United Nations obligations in terms of international instruments combatting international terrorism and related activities and the numerous United Nations Conventions it was signatory to. Most importantly, these international instruments and resolutions were incorporated into our law through the Act. The court also found no merit in the reliance by the accused on section 1(4) of the Act which excludes any armed struggle in the exercise of a people’s legitimate right to national liberation, self-determination and independence against colonialism, or occupation or aggression or domination by alien or foreign forces in accordance with the principles of international law, to oust the court’s jurisdiction. 
On the strength of the evidence of the accused’s former accomplices, officials in the Nigerian government and the SAPS, the court found that a conspiracy had been established and that the state had established beyond a reasonable doubt the guilt of the accused. The accused was convicted on the main charges in counts 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12 and 13. 
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