In the matter between:
FIRSTRAND BANK LIMITED T/A FIRST NATIONAL BANK                                                                  Plaintiff
And

STAND 949 COTTAGE LANE SUNDOWNER (PTY) LTD                                                 First Defendant
MARCO JOHN BUINEBERG                                                                                          Second Defendant

______________________________________________________________________________

LEGAL SUMMARY
LAMONT J
Action-Property Law-Mortgage bond- Executability of immovable residential property
The plaintiff instituted action against the first and second defendants (second defendant as surety and co-principal debtor) claiming payment of monies and an order that certain mortgaged property be declared executable. The property was at all times used as a residential property by a natural person.
The plaintiff claimed for both payment of monies and for executability of the pledged property in one action. The court held that this right and procedure is recognised in our law and has long been exercised. If the property is used for residential purposes there is no automatic right of execution. 

The issue was whether or not the registrar by reason of not having the power to order the property to be specially executable no longer has the power to grant the judgment for the money payment.

The court held that the right to judgment for the capital had to be decided before the question of executability could arise and that the Registrar had the power in terms of Rule 31 (5) to grant part of the relief. Hence he was required by Rule 31 (5) to deal with that portion of the claim.
