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The urgent application

(7]

traverse them in any great detaii.

The dispute was settled on 10 February 2014, the resylt of which was the
conclusion of g written settlement agreement {"the Settlement Agreement”), to

which { shall refer as ‘the settlement agreement”, | regard this Settlement

this judgment.
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“22 The Parties hereby agree to andg accept the Thirg Respondent's

2.3

2.4

2.5

2.6

2.7

2.8

appointment ae the implementing Agent by the Second Respondent
to manage ang implement the “SEDIBENG REGIONAL SANITATION
SCHEME”.

S awarded to the Applicant by tender Issued and
i 04.

The Parties acknowledge and agree that the Third Respondent has
been assigned the roje of First Respondent by the First Respondent

The parties agree to the appointment of the Appilicant to carry out the
ices in respect of the above mentioned bid.

The coming into Operation of thig Settiement Agreement shall be
Suspended until the Contract Agreement referred to in 2.7 above, is
conciuded,.
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2 Rand Water further hereby confirms your appointment to carry out a
portion of the work in respect of the above Bid...

construction monitoring of the scheme at g fee value of 10%
{excluding VAT) of the Construction value of the Scheme’s new
infrastructure as per the original appointment set out in the Table 4.1
of the GIBB March 2019 Draft MSA Section 78 (3) Feasibility Study
4.1  the new Regional Wagte Water Treatment Works (WWTW);

4.2 New Pumpstation ang Outfall sewer to the New WWTw:

4.3 Upgrading of the existing network and pumpstations,

5. All work shall be undertaken in accordance with a confract to be
concluded between Rand Water and the consortium...»

Agreement was to be entereg into on a public-private partnership (*PPP") basis

or the Engineering Council of South Africa (“"ECsA" guidelines, However, the
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further was done in this régard. Apart from confirming the existence of

differences between the members of the consortium, nothing much turns on this
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are briefly dealt with later in thig judgment.

THE ISSUES FOR THE PRESENT APPLICATION

2, Interdictlng and prohibiting the first and Second respondents from
Proceeding with the implementation of the written “Consultancy
Service Agreement” which wag signed by them on or about 26
February 2015 (“the impugned Consultancy Services Areement").

4, Declaring that the first réspondent had no authority to enter into and
sign that impugned Consultancy Services Agreement on behaif of
the Gibb-SS&G Consortium, being a consortium Compromised of the
applicant and the first respondent,

5. Declaring that such impugned Consultancy Services Agreement js
nuli and void ang unenforceabie,
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6.2 that, for the avoidance of any doubt, Stage 2 of the relevant Scope of
Services wili be executed and implemented on the basis of the
already agreed public-private partnership, ang not in terms of any
form of ECSA Guideline,

Regional Sewer Scheme and the detailed design and implementation
of the new infrastructure related to such scheme (“the Scheme™} are

COnsultancy Agreement to be executed on the terms ag detailed in
Paragraph 6 above,

10.Directing that the firgt réspondent is, in good faith, to enter into
hegotiation and to conciude with the applicant a written Consortium
Agreement for the purposes of implementing and €xecuting the new



Consultation Services Agreement which is to be concluded on the
terms as detaijeg in paragraph 6 above.

severally,

12, Granting further and/or aiternative relief as this Honourable Court
may deem nNecessary.”

cause facts, is the very issue of Gibb's authority to sign the Consuitancy Service

Agreement on behalf of the consortium.

[18] Obviously, it was argued on behalf of the applicant that it is common cause that

[19] The respondents contend that the issues upon which the applicant bases its
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was argued on behalf of aji the respondents that this demarcation of the dispute

into Round 1 and Round 2 ig artificial,

For the remainder of the relief sought in its Notice of Motion the applicant
Concedes that in féspect of prayers 6. 7, g and 10, categorized as Round 2, the
disputes of fact are of such a nature that they cannot be decided on the papers.
Accordingly, the applicant asks in terms of Rule 6 (5) (9) that Round 2 shouid be

referred to oral evidence or, preferably, tria.

involved in this application are the following:

* Whether or not it was foreseeable that the disputes of fact are of such a
nature that the entijre Case was incapable of resolution by way of motion

proceedings.



*  Whether or not the first respondent had the requisite authority to sign the

Consultancy Services Agreement on behalf of the Consortium;

FORESEEABILITY OF DISPUTES OF FacT

[22]  With the applicant having conceded that the remainder of the Notice of Motion is

incapable of fesolution withoyt referral to oral evidence, | deem it prudent that |

first deal with the issue of materjal disputes of fact ang whether a finding thereof
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draws between them, The second enquiry is whether such facts are not
themseives mired in materia| disputes of fact as to render Round 1 itself

incapable of resoliution on the papers.

It appears that the applicant relies on the fact that in terms of the Consortium
Agreement, it is the applicant component of the consortium that js the authorized
signatory to sign on behalf of the consortium. Clayse 4.2, clause 4.3 and clause

4.4 of the Consortium Agreement provide as follows:

“4.2. The Members hereby appoint the Representative of the
Consortium as §s and G.”

4.3. The Members agree that the Representative is authorized to
sign the Proposal on their behalf.

44. The representatives of the Members signing this agreement

The above clauses do not resolve the dispute that seems to have arisen

regarding the question of authority to sign on behalif of the consortium. This is so



Consortium Agreement. Second, clause 10 of the Consortium Agreement

dealing with the duration provideg as foliows:

“10 DURATION OF AGREEMENT

10.1 This Agreement shalj commence on date of signature by
all Members ang shall terminate either:

10.1.1, on the Project being awarded by the Client to
another party; or

10.1.2. by consensus of all Members;

10.1.3 upon expiry of the proposal validity period as stated in

the Proposal enquiry document oy such extension of the
Proposal validity period ag agreed by the Members:

10.1.4, on the Project having been awarded to the
Consortium and an agreement for the provisions of
Services having been concluded.”
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the applicant and the first and second respondent, which occurred before the

applicant launched its application.

[28] A careful perusal of the applicant's founding and replying affidavits reveals that,
from the outset the applicant’s main complaint was directed against the
substance of the Consultancy Service Agreement, which in its view re-affirmed a

deviation from a PPP based project. It appears from the correspondence referred

of the Consultancy Service Agreement. In its founding affidavit the applicant

raised the issue of authority to sign in Paragraph 57 as follows:

“87. The following day | addressed a letter to Gibb, a copy of which
is attached marked “G17* highlighting that the purported new
SLA which he advised was signed was in fact the draft

the agreement on behalf of the consortium since they were not
authorized to sign any agreement (at least on behalf of SS&G
and/or the consortium) and accordingly SS&G would not be
bound by that agreement.”
[30] It appears that the authority issue is linked, in the main, to the contents of the
Consultancy Service Agreement rather than the narrow point about authority to
sign per se. Paragraphs 59 and 60 of the applicant's founding affidavit contain

the following submissions:
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“59, | emphasise that the new SLA did not in any manner, reflect an
agreement that hag sought to incorporate or even reflect a
consideration of any of the objections from SS&G.

60. In the meantime, on 3 March 2015, | aiso addressed a letter to
Rand Water, a copy of which is attached markeqd “G18”, |

placed on record that SS&G had hot recoived Proper notice of
the Mmeeting of the signing ceremony, the reason being that the

61.  On 4 March 2015, | then received from Gibb, a response to the

“reservations and concerns” that the Scope of works of SS&G
being reduced in the current SLA.__» emphasis added

The contention is captured more clearly in the applicant's replying affidavit,

paragraph 60 of which reads as follows:



[33]

[34]

the impugned Consultancy Service Agreement in the face
thereof and now seek to defend and justify its conclusion.”

Agreement.”

Deatling precisely with the applicant’s contention that it had raised objections to it,

Rand Water's answering affidavit makes the following submission:
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“S$4.1 The Second Respondent denigs that there had at any stage of
the negotiations and the conclusion of the consultancy

authority and/or question it. The said emaj is attached thereto
marked annexures “ABS”, The Applicant is estopped from
raising lack of authority under the circumstances,”

Responding directly to the above submissions, Mr. Gqoli, in his replying affidavit

submits, rather categorically, that:

it is clear that Mr. Gqoli's categorical assertion misses the very first line of Mr.
Vries’s email of 18 February 2014 in which Mr. Vries writes; “Please accept my

apologies on bshaif of the consortium.,.”,



[38]

(39]

[40]

Gibb and/or Mr. Vries have maintained in the correspondence as well as the
answering affidavits that Mr. Vries had the authority to sign the Consuitancy
Service Agreement on behalf of the consortium. it is common cause that in terms
of the Consortium Agreement, at least before its termination, the SS&G

component of the consortium was authorized to sign the Proposal {Clause 4.2).

duration of the Consortium Agreement. Paragraph 58.2 of the answering affidavit

contains the following submissions:

“68.2. Clause 10.1.4 expressly provides that the Consortium
Agreement as reflected in “G3” would terminate on the project
having been awarded to the Consortium and agreement for the

There was no argument made to suggest that the Consortium Agreement had

not terminated. Accordingly, { will take that particular issue no further. What is
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worthy of some consideration, though, is the applicant's contentions in its

replying affidavit. Paragraphs 61 to 62 of the replying affidavit to the first

respondent's answering affidavit the following submissions are made:

il'61

In fact Vries himself knew (and still knows) that none of the
consortium members can ever represent the consortium
without authorization by the other consortium member. For
instances:

61.4

61.5

61.6

Both Gibb and Ss&g sighed a consortium agreement
(“G3” to my founding affidavit) authorising me inter afia
to sign the bid Proposal;

When the consortium resolved to institute legal
proceedings to interdict the Rand Water tender, both
SS&G and Gibb signed a resolution authorising me to
sigh all documents necessary to institute such
proceedings. This resolution is attached hereto marked
“Rsﬂ;

As appears from the paginated page 195 of my founding
affidavit, the Rand Water Letter of Offer of 10 February
2014 was signed in acceptance by Vries (on Gibb’s
behalf) and | (on SS&G's behalf), collectively on behalf
of the consortium,”

the consortium to sign and to enquire whether such dispute is determinable on
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the papers. | do not wish to determine the issue of authority as it is apparent that
the papers alone cannot resolve it. That much, in my view, was clear before the
application was launched. The applicant's own cofrespondence bears testimony

to this point.

I now turn to Round 2, in respect of which the applicant concedes that there are
material disputes of fact which are not capable of resolution on the papers. It is
not necessary to traverse and unravel in any great detail the facts relied upon in
this regard. | only traverse them to determine one remaining enquiry, and that is
whether these material disputes became apparent only after the applicant had
launched its application, and therefore couid not have been anticipated or

foreseen prior to the launching of the application.

What the applicant seeks in respect of Round 2 flows directly from the facts
about which there are material disputes of fact which existed at the time when it
launched its application. In this regard, it seeks orders, inter alia, directing Rand
Water to enter into a new Consultancy Service Agreement. It also seeks an order
directing Gibb, in good faith, to enter into negotiations and conclude with the
applicant a written Consortium Agreement for purposes of implementing and

executing the new Consultancy Service Agreement.

It was argued on behaif of Rand Water that the facts to which the applicant refers

are inextricably linked to the very same facts upon which it bases its prayers in
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relation to Round 1. Mr. Malindi SC on behaif of Rand Water argued that the
effect of the applicant's prayers in respect of Round 2 is that the court is being
asked to direct the parties to conclude a new agreement, amend the existing
settlement agreement and the letter of offer; and amend the Consultancy Service

Agreement entered into between Rand Water ang the consortium.

It was argued on behalf of Rand Water that these orders are incompetent and
incapable of enforcement. Since the applicant has conceded the existence of

material disputes of fact, | do not have to make a finding in this respect.

In so far as the applicant relfies on the facts reiating to the changed scope of
work, the papers are replete with correspondence revealing knowledge of the
disputes surrounding the changed scope of work to be performed by the
consortium. [ see no purpose served by the artificial split of the facts relating to
Round 1 and Round 2, The issue of the changed scope of work resulfing from
the invoivement of Rand Water as the Implementing Agent is reflected in both the
Settlement Agreement and the letter of offer. | do not see what purpose is served
by the spiitting of the applicant’s case into Round 1 and Round 2. | am inclined to
agree with the contentions made on behalf of the respondents in this regard. In
particular, | am persuaded by the argument made by Mr. Semenya SC on behaif
of Gibb that “,..the fate of the relief in either part is dependent on the fate of

the relief in the other part.”
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It was argued strenuously on behalf of Gibb that the applicant cannot at this late
stage, after setting out a wide-ranging notice of motion and allegations, seek to
distinguish that part of the relief relating to disputes of fact that were or should
have been foreseen from the outset. | concur with the assertion that af| the
disputes that have arisen in this case were foreseeable or ought to have been

foreseen by the applicant when it framed its relief and launched its application.

The basic principie relating to motion Proceedings has been stated repeatedly,
and I need only refer to a few of the authorities in this regard. { do so because the
applicant is indeed alive to this basic principle, hence its application in terms of
Rule 6 (5) (g). This trite principle is best captured in the case of Room Hire Co.
(Pty) Ltd v Jeppe Street Mansions (Ply) Ltd 1949 (3) SA 1155 (7). Therein the
court held that:

runs the risk that a dispute of fact may be shown to exist. In
that event ...the Court has a discretion as to the future course
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in the case of the National Director of Public Prosecutions v Zuma 2009 (2) SA
277 the Supreme Court of Appeal referred to the well-established guidance of the

Plascon-Evans case when it held that:

and uncreditworthy denials, raises fictitious disputes of fact, is
palpably implausible, far-fetched or so clearly untenable that
the court is justified in rejecting them merely on the papers...”
(references omitted)

More recently, in Lombard v Droprop CC and Other 2010 (5) SA 1 SCA the

Supreme Court of Appeal has reiterated this principie when it held that:

relies for advancing its contentions are riddled with disputes that, in my view,

were foreseeable when it launched its application. The correspondence to which
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the applicant refers in contending that Mr. Vries had no authority reveals factual

disputes that existed before the appiicant launched its application.

Courts must take a deem view of attempts by an applicant who, having
anticipated that the disputes are of such a nature that they cannot be resolved on
the papers, employs a tactic to create an artificial split between the facts in order
to get their foot in, so to speak. | agree with counsel for Rand Water that this
constitutes an abuse of process. There may be cases where it is justifiable to
draw such a distinction when the disputed facts have just emerged, and our
courts have determined such cases. This application, in my view, does not fall

within that category of cases.

Given my finding that the applicant foresaw or ought reasonably to have foreseen
the material disputes of fact, I do not consider it prudent to determine the
remainder of the issues, like that of authority, estoppel and whether the
Consultancy Service Agreement constituted a departure from the Settlement
Agreement. Once | am of the view that the applicant foresaw or reasonably
should have foreseen the material disputes of fact, it is in my view the end of the
enquiry relevant for the determination of this application. | also do not have to
determine all the cther issues relating to estoppel, alleged departure from the
settlement agreement and the appropriateness or otherwise of the prayers

sought in respect of Round 2.
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(54] Accordingly, the following order is made:
1. The application is dismissed :
2. The applicant is directed to pay the costs of the application, including the

costs of two counsel;

Wesle
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