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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO: 2015/10308

(1)  REPORTABLE: YE37NO
[2)  OF INTEREST TO OTHER JUDGES: ¥ESINO
(3) ,REVISED

Dats: WR MOKHARI

slsl7 LATIUA

In the matter between:

PETER GLEN RICHARDSON First Applicant
TRACY HEATHER RICHARDSON NO Second Applicant
VAUGHN CRAIG CHURCHILL NO Third Applicant
PERRYN HEATHER RICHARDSON NO Fourth Applicant
and

NELSON MARCIANO REISINHO FERNANDES First Respondent
REGALIS PROPVEST 11 (PTY)LTD Second Respondent
DSNP GROUP HOLDINGS (PTY)LTD Third Respondent

MARK SHANE GROENEWALD FERNANDS NOC Fourth Respondent



|SABEL MARIA CASEIRO FERNANDES NO Fifth Respondent
VICTOR MANUEL DOMINGUES NO Sixth Respondent

JUDGMENT

Mokhari AJ:

1 Thasppﬁmntmmtemnfﬂu amended notice of motion orders in terms
of Prayers 1 to 5 and a cost order in Prayer 6. However, during argument,
counsel for the applicant submitted that for purposes of this application and for
the relief sought on motion procaadlngn.hadaunotuokanyruﬁafmughtin
Prayers 1, 2 and 3 because hsvtnnmlrdtnmadluputaofhﬂthunppliunt
wuﬂnﬁpmﬂnﬂtufhnwdmdfadammhamlnmmo{
matututtnFlunnnEmnsPainthdﬂVanthud:Pam{Ply}Lﬂ1964
(3) SA 623 (A). It was submitted on behalf of the applicant that the only refief
sought for present purposes is one contained in Prayers 4 and 5. In Prayer 4
maraihfsoughtiumstmamnd respondent Is liable to make payment to the
first applicant in the amount of R3 785 000.00. In Prayer 5 the order sought is
mmmmmmhﬁ-bummwmmoﬁmmmm
inhsmtnnthaabmamauntatﬁmmteafﬂ% per annum calculated from 31

December 2014.

2. Prayers 1 tu:iwhinhuranntpromdedw%m. aaughtmmntfrnrnthamnd
rawondantmmaﬁmtapplimntinmasumchlSﬁDm.oOparmnﬁ!form
munhnfkuuust!ﬂﬂtuﬂudﬂauf]udnmnt;matﬂmrupundmm
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to a mortgage bond being registered over the immovable properties owned by
the second respondent. Prayer 3, simply states that in the event of the
respondents failing to comply with Prayer 2 within 7 days, of any written
demand, that the first applicant be authorized to sign all documentation on
behalf of the respondents to give effect to Prayer 2.

The application is opposed by the respondents. A request was made during
argument by counsel for the applicant that should | find that an order cannot be
made on papers as they stand, because of disputes of fact which cannot be
resolved on paper, | should refer the matter to oral evidence or to trial. The
request to refer the matter to oral evidence or trial is opposed by the
respondent.

In persisting with Prayers 4 and 5 of the notice of motion, the applicant
contends that they are entitied to restitution. The respondents objection to such
a rellef is that no case for restitution has been made out in the founding affidavit
and no mention of restitution is made In the founding affidavit. The applicants’
response to the aforesaid contention by the respondent is that indeed no case
for restitution is foreshadowed in the founding affidavit but restitution Is claimed
on the basis of what is alleged by the respondent in the answering affidavit. it
was contended on behalf of the applicant that it is permissible for the applicant
to make out a case in reply or a case founded in the answering affidavit in
certain circumstances. it was submitted that the authority for that proposition is
Administrator Transvaal vs Theletsane 1991 (2) SA 182 (A).
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The allegation that the applicant seeks to rely on in the answering affidavit in
ord&rtomksnutamaform&u:ﬁoninmalmmmgmphofpamgmphzn.s
which reads as foliows:

?tmmaﬂymedmmHamﬂaﬂsmhpaMmmm.
However, as a result of the aforementioned, | verbally cancelled the agreement

mm#dmmwmmwwmmw
applicant and | were appearing at Court, on or about December 2014; the first
ermmutmmmcmmmm
mmﬂappﬂwﬂmphdumhamﬂm,andhfammﬂ!ﬂm
needed fo stick together to fight the charges against us. When | refused to do
so, and advised him that | had no infention of doing so as | had no knowledge
of the fraud, nor benefitted therefrom, he began to threaten me and my family.
The remaining allegstions are denied for those reasons aforementioned.”

Whiist the applicant seeks fo rﬁynnﬂwmporﬂmbalhgaﬁoninplmph
20.3 of the answering affidavit as reproduced above, strangely, in the replying
affidavit, in replying to paragraph 20 which encompasses paragraph 20.3, the
applicant denied the allegations contained in that paragraph. As a resuit, the
applicant cannot rely on an allegation that it denies in reply to make out a case
which was never made in the founding affidavit. Theletsane is not authority to
thupmpnsiﬁmhatnnappllnantl:anﬁﬂndtnmakenutuminreplyurbuod
on a case in the answering affidavit. In fact, the applicants’ case fails on a
simple test of Piascon Evans. However, this application falls to be dismissed
purulyunahuiamattharqilefsuughtlzpmmhodnnammofacﬂonnot
pleaded or alleged at all in the founding affidavit nor was it alleged In the
replying affidavit. No case for restitution has been made out neither has one
pleaded. The application is bad in law and falls to be dismissed.
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It follows that the applicant cannot be entitied to the rellef set out in Prayers 4
and 5. The applicant also correctly abandoned Prayers 1, 2 and 3 albeit
belatedly. No case is made out in the papers for those prayers. It follows that
the entire application should be dismissed.

Regarding rafamlﬁnmleﬂdmunrﬂhi,lwunmmhmmwm
mmummmmmwmlmmnwmmmmﬂﬁwdm
is or will be. A referral to oral evidence or trial is not merely there for the taking.
A case ought to be made out for such a referral and satisfactory explanation
provided as to why the applicant did not institute action instead of motion
proceedings and whether the applicant did not foresee the possibllity of dispute
of fact not capable of resoclution on paper.

In my view, this application was lll-advised, and it was premised on a cause of
action not pleaded at all.

it follows that the application ought to be dismissed as there is nothing to refer
to oral evidence. It Is simply dismissed on the basis that no case has been
made out in the founding or replying papers for the relief sought.

Accordingly, | make the following order:

11.1  the application is dismissed with costs.
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ACTING JUDGE OF THE HIGH COURT

On behaif of the Appiicants:

Counsel: Adv H A Van der Merwe

Instructed by: Senekal Simmonds Incorporated
18 Riley Road
Bedfordview
Tel: (011) 450 3084
Fax: (011) 455 0888

On behaif of the Respondents:

Counsel: Adv N Riley

Instructed by: A Kyprianou Attorneys
84 Concorde East Road
Bedfordview

Tel: 083 306 8138
Fax: (011) 615 0775



