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______________________________________________________________ 
SUMMARY
HARTFORD, AJ:
Over a period of time, various incidents allegedly took place involving the first applicant, (the father) in relation to sporting events at the first respondent and at other schools which created disruption. The first respondent cancelled the two parent contracts between itself and the applicants on 30 June 2016 in terms of clause 9.3 of the parent contracts and the applicants challenged the school’s entitlement, on several grounds, to have so terminated them.

Whether the termination of the contract infringed section 29(1)(a) of the Constitution of the Republic of South Africa, 1996

The applicants submitted that whilst the primary duty to provide basic education rests on the State, Pridwin is under a duty not to unreasonably impair or diminish the right to basic education of its learners and that in terminating the contract, Pridwin was bound to act reasonably, which it failed to do.

The Court held that whilst everyone is entitled to a basic education in terms of article 29(1)(a) of the Constitution, this basic education must be provided by the State either through public schools or independent schools subsidised by the State. Pridwin does not have the obligation to provide a basic education, nor does it have a negative constitutional obligation not to impair DB and EB’s rights to a basic education as it does not receive a subsidy.

Pridwin, having ensured that DB and EB would receive their right to a basic education at a public school, in any event complied with any negative constitutional obligation not to impair or diminish their right to a basic education and acted reasonably in taking its decision.

The applicants accordingly misconstrued their rights to a basic education. They sought not a basic education for their children, but a right to be educated at an entirely independent school.

The Court concluded that Pridwin has neither breached the children’s right to a basic education in terms of section 29(1)(a) of the Constitution nor diminished their enjoyment of that right by terminating the parent contract in accordance with clause 9.3. Pridwin had the obligation, in terms of s 29(3) of the Constitution, to provide an education not inferior to that offered at a comparable public school. Pridwin did so.
Whether the termination of the contract infringed the children’s rights in terms of section 28(2) of the Constitution

The point of departure between the applicants and Pridwin was that the applicants submitted that, in terms of section 28(2) of the Constitution, Marx first had to afford the parents an opportunity to make representations on whether a termination decision would be in the best interests of DB and EB before terminating, whereas Pridwin contended that it had only the obligation to take the best interests of the children into account when making its decision to terminate, and that this obligation included taking the best interests of all the other children in the school into account as well.

On all the facts presented to the Court, and bearing in mind that the matter was brought by way of application, the Court found that Marx did give an ‘appropriate degree of consideration of the best interests of the child’ and that he took his decision, in compliance with the obligations of section 28(2) of the Constitution, by giving the best interests of both the applicants’ children and the other 445 children in the school paramount importance when taking his decision to terminate. It is apparent that Marx did not disregard the applicants’ children’s interests but indeed engaged in a proper balancing act.

Whether there was procedural unfairness in the termination of the contracts by virtue of the fact that the applicants were not given an opportunity to make representations prior to the decision to terminate being given

The Court found that there was no procedural obligation on the facts for Marx to have been obliged to first give a hearing as contended for by the applicants when exercising his right to terminate the contract on notice.

To find such a provision in law exists requiring a hearing in these circumstances would open the floodgates in relation to the termination, on notice, of all contracts involving children whether directly or indirectly.

The Court found that there is no automatic right flowing from the Constitution obligating Marx to have given the parents an opportunity to make representations prior to invoking the termination on notice clause. Having found that it was nevertheless incumbent on Marx to take the children’s best interests into account as weighed up against the other children in the school, which he did, the Court found that there has been no procedural breach by Pridwin.

Whether the parent contract itself afforded the applicants the right to be heard in accordance with the principles of natural justice

The applicants submitted that the parent contract impliedly or expressly incorporated the principles of natural justice by virtue of the fact that clause 1.4 of the parent contract provided that ‘Contract’ means this document, including all its annexures as well as any Policies.

There is nothing in any of the documentation referred to by the applicants that incorporates any procedure whatsoever for the termination of the contract on notice in terms of clause 9.3. Clause 9.3 was very specific and clear in its language and the Court could find no reason to read into it an implied right to be heard prior to its invocation.  This, similarly, applied to clause 9.2 which allowed the applicants the identical right to terminate on notice. 

A supplementary affidavit which attached part of the Communications Protocol Agreement signed between the Department of Basic Education and National Alliance of Independent School Associations did not take the matter further.

Whether the decision taken by Mr Marx was substantively unlawful

The applicants alleged that the ‘sins’ of the father should not be visited upon his children, DB and EB, as a result of section 28(2) of the Constitution.

It was held that there is no reason why the first applicant’s children should be protected from his ‘sins’ at the school, whilst all the other 445 children in the school should suffer as a result of his ‘sins’.

The applicants argued further that Marx unreasonably exercised his discretion and that he should have considered alternative sanctions rather than terminate the children’s membership of the school. The discretion that Marx had to exercise was to determine whether he should cancel the parent contracts with immediate effect because of a material breach thereof, flowing from the father’s conduct, or whether termination should be given on notice in terms of clause 9.3.  

There is no general requirement in our law that the application of the terms of a contract need to be fair and reasonable. Only if a term is contrary to public policy or a constitutional value will it not be enforced.

The applicants also argued that clause 9.3 was contra bonos mores and consequently unenforceable.

The Court found that the applicants had not put forward any cogent facts as to why the clause, viewed objectively, is contra bonos mores. Pridwin, in invoking the provisions of the clause, simply enforced the terms of the contract. It was nowhere suggested that the applicants did not sign it freely and voluntarily, or that they signed it from a position of unequal bargaining power. Pridwin had a valid reason to terminate, and further, in terms of its own section 18 right to freedom of association in terms of the Constitution, there seemed to be no reason to find that such a termination clause on notice is objectively against public policy and unenforceable. This was particularly so as Pridwin is an entirely independent private entity with no obligation to provide a basic education in terms of s 29(1) of the Constitution. The Court found that the position may well have been different in a private school subsidised by the State and where there may be unequal bargaining power.
In all the circumstances the Court found that Marx acted reasonably and lawfully in terminating the parent contracts, even though reasonableness was not a standard with which he was obliged to comply in terms of clause 9.3 of the contract.
Conclusion

As upper guardian of all minor children, this Court may make orders which it considers to be in their best interests. In this case, it would appear to the Court to be harmful for the children to have them uprooted from their school in the middle of an academic year. 
The Court held that there was no reason to discharge the interim order, but rather to leave it in place pending the determination of any appeals.

The Court made the following order:

1.
Part B of the application is dismissed.

2.
The Applicants are to remove their two minor children from the First Respondent at the end of the 2017 academic year and comply with all their obligations in terms of the parent contracts until such time.

3.
Paragraph 2 of the interim order of Modiba J dated 1 December 2016 shall remain in place pending the determination of any appeals from this decision, and such appeals shall be pursued by any appellants on an expedited basis.

4.
Subject to authorisation granted by a Court in exceptional circumstances, the publication of the identity of, and any information that may reveal the identity of, the Applicants and their children is prohibited.

5.
Any party hereto, as well as the Deputy Sheriff of the Court, seeking to enforce this judgment shall be entitled to require that the names of the Applicants be furnished to them by the Applicants’ present attorneys of record for purposes of such enforcement.

6.
The First and Second Applicants are ordered, jointly and severally, to pay the costs of the First to Third Respondents and the Intervening Party, including the costs of two counsel.
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