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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO: 10929/2015

In the matter between:

ENYUKA INTERNET SUPPORT ACCESS



        PLAINTIFF                                                                                                                                                                                                                                                                                                                             
And                                                




    
EDUPAC SOFTWARE SUPPORT SERVICES (PTY) LTD                    DEFENDANT     

                                                                                         ___________________________________________________________________
CASE SUMMARY
___________________________________________________________________
SIWENDU J:
[1]
The plaintiff, then a start-up company which provides internet based services, entered into a partly written and oral agreement with the defendant to design and develop a bespoke, exclusive SMS delivery system for the defendant. The system was to integrate with the defendant’s existing software and enable the defendant to send bulk SMS Services to the defendant’s customers comprising of schools and end user parents and students. The plaintiff alleged that the written agreement which commenced from September 2005 for an initial period of 12 months was subject to automatic renewal on 1 October each year for a further period of 12 months. This agreement, even though it referred to SMS Services, was silent on the SMS volumes and rates to be purchased by the defendant.  

[2]
 It was common cause that the SMS Service became the largest revenue generating part of the plaintiff’s business underpinned by the contract with the defendant.  The plaintiff alleges that the defendant repudiated the agreement by cancelling it on 1 November 2014 without giving the plaintiff the month calendar notice before the anniversary date. As a result of the repudiation which it accepted, it instituted an action for contractual damages against the defendant.

[3]
The plaintiffs claimed contractual damages computed based on a “best- estimate” of contractual damages made up of 340 910 in bulk volumes for the period reckoned from September 2014 to October 2015, calculated based on a cost per unit rate of 25,08c per SMS excluding VAT. Evidence by the plaintiff was that the volumes were divided into half because the defendant carried part of the cash flow implications for the service. It claimed for a monthly average of R 85 500-23 multiplied by 12 months rendering a globular amount of R 1 026 002 76. The amount represented the plaintiff’s loss in revenue for the period and accounted for the fact that the defendant was already using a different supplier. Invoices rendered over the period showed that the cost per unit rate varied between 22c, 25c, and 26c.

[4]
At the close of the plaintiff’s case, the defendant applied for absolution from the instance because the plaintiff failed to make a prima facie case on all the elements of its claim.  The defendant submitted that the agreement relied upon was a standard agreement used for the plaintiff’s other services and not intended to regulate the SMS Services. The plaintiff failed to prove its damages and had conceded shortcomings in its case because the damages were based on theoretical figures which made up revenues the plaintiff was not entitled. Also, the claim for damages was based on the incorrect contention that the defendants would have continued to send the volumes of SMS claimed.

[5]
Confirming the test for absolution, namely whether the court could or might find for the plaintiff. Even though there were some contradictions in the evidence, the principles in Stellenbosch Farmers Winery Group v Martell Cei did not find the application at this stage of the proceedings, and the threshold at the close of the plaintiff’s case is a low one. Making findings on probabilities would be premature. 

[6]
 In considering the evidence, the court held that what defeated the defendant’s application on the terms of the agreement is that the plaintiff had alleged and led evidence on an oral agreement. Subject to the defendant’s version, there was evidence that the plaintiff and the defendant had an exclusive arrangement, jointly operated the business and shared the margins realised from the service. There had been a renegotiation of the contract to assist the plaintiff’s cash flow by agreeing a pre-paid off taking of SMS Volumes. On the face of it, this was supported by the conduct of the parties.    

[7]
With regards to the damages claim the court, recognising the difficulty of what seemed to be an indeterminable expectation interest of the plaintiff because:

· The current computation was based on an estimate; as well as 

· The uncertain off – take of volumes which depended on third party users, 
[8]
The court, confirmed the principle that the requirement for proof of damages is not an inflexible rule applicable in every instance without regard to the circumstances of the parties concerning the availability of evidence (see Bowman v Stanford). The court confirmed that the slavish application of general principles of application in cases which are different from those which the statements were made is to be eschewed (see De Klerk v ABSA Bank and Another).

[9]
Upon the facts of this case, the court would be hard-pressed to ignore that the plaintiff was a start-up business in the technology sector where bespoke agreements and co-development and/ joint development of IT Products was not uncommon. On the available evidence, the relationship between the parties was not an arms-length one. The fluctuation in volumes and uncertain end-user uptake ought not to be viewed in isolation. There had been an agreement which readjusted the contract terms in 2012 to a pre-paid rate to improve the plaintiff’s cash flow. This renegotiated agreement called for an answer from the defendant. The plaintiff had advanced a prima facie case.  The court declined the application for absolution.           
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