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DAVIS AJ

This matter came before me in the urgent court last week on Friday. By

then the papers exceeded 500 pages, excluding heads of argument and

other material handed Up and, as indicated before the hearing thereof,

judgment would be rendered by Wednesday of this week, which | hereby

do.

(1]

[2]

1.1

1.2

1.3

THE PARTIES:

The Applicants are three private companies which operate
business entities and which are all land-owners in Eastleigh,
Edenvale, a suburb in the area of jurisdiction of the First
Respondent, being the Ekurhuleni Metropolitan Municipality
(‘the EMM), a local authority established in accordance with
the provisions of Section 12(1) read with Sections 14(2) and
19(2) of the Local Government: Municipal Structures Act, 117

of 1998.

The Second Respondent is the MEC for the Gauteng

Department of Agriculture and Rural Development.

The Third Respondent is the National Minister for the

Department of Water and Sanitation.

THE RIVER;
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2.1
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2.3

The subject matter of this application is 3 section of a stream
known as the Eastleigh Spruit which flows through the suburb
of Edenvale on the East Rand of Johannesburg (“the river’). |t

is a tributary to the Jukskei River.

The river is Supposed to be a low-level stream which begins in
Klopperpark with smaller branches joining it from Hurleyvale
and Buurendal at Horwoods Farm. It flows through the centre
of Edenvale and joins the Jukskei River near the Sizwe

Hospital.

More particularly, the direct focus of the application is portion
of the river which passes under Plantation Road Bridge (“the

bridge”) and the three culverts beneath the bridge.

THE STATE OF THE RIVER:

3.1

3.2

The Eastleigh area annually during the summer rainfal| season
éXxperiences an increase in water flow in the river ang the

storm water system of which it forms part.

On 9 November 2016 flash floods occurred across
Johannesburg and Ekurhuleni. The floods were widely and
graphically reported in the media and caused extensive

damage and even loss of life.



3.3 The entire Eastleigh area was declared a disaster area and

34

remains a declared disaster area. This was done by way of a
formal declaration by the Gauteng Provincial Government on 1

December 2016.

The EMM Council held an extraordinary meeting on 30 March
2017 in order to receive a report from the EMM Disaster and
Emergency Management Services Department. The summary

of the report reads as follows:

“The detailed assessment of damaged households, hostel
and counsel basic services was conducted as from the gt
November 2016 and continued untjl January 2017 when
all inputs and technical estimated costs were recejved
from all stakeholders. This assessment indicated that
there were massive damages occurred in the municipality
(sic). The range of damages included informal and formal
settlement flooding, bridges collapse, damage to roads,
perimeter walls, collapsed trees falling on top of shacks,
business properties flooded, disruption of services and
flooding where storm water systems s (sic) unavailable or

could not cope with the unusual and extreme rainwater.”

3.5 Pursuant to these floods, the walls of the riverbed at the area

which forms the subject matter of this application collapsed.



3.6

3.7

3.8

Dividing walls of one of the Applicants also collapsed from the

force of the water.

Around January 2017 the river flooded again and further
damage was Caused to properties and the business

operations of, inter alia, the Applicants.

A long chronology of appeals by the Applicants to the EMM
since the occurrence of the floods to repair and rehabilitate the

river has had no concrete results.

According to the Applicants the current state of the particular
portion of the river is that two out of three of the Culverts under
the bridge are completely blocked with rubble and debris. This
debris has dramatically escalated since the November 2016
flooding and has not been cleared or Cleaned at al| by EMM.
Businesses adjacent to the river had to reinforce their
foundations since the high water levels, largely due to built-up
contained water is eroding their foundations and walls.
Further downstream, an entire gabion lining has now
collapsed and riparian forest is denuded and is collapsing into
the stream bed. The riverbed is now so much less of a river
that squatters have set up facilities on the riverbed and begun
stripping down the land and taking down trees and live in

dangerous and unsanitary conditions below the bridge.
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trees and live in dangerous and unsanitary conditions below

the bridge.

[4] THE APPLICANTS’ POSITION:

Insofar as prejudice to the Applicants is not apparent from the
situation already sketched above, the Applicants state their position

to be as follows:

4.1 Recently the compounding of debris has increased to the
extent that the Applicants “... work in constant terror that with
even the slightest rain the properties and business machinery,
equipment, stock and infrastructure will pe flooded and
damaged. Staff will e at direct risk of harm due fo flooding
and electrical explosions. The property itself wijl destabilise

due to collapsing walls and eroding foundations”.

4.2 Due to repeated claims as a result of the damages already
Caused, insurance companies are cancelling their short-term

insurers of the properties adjacent to the river.

4.3 None of the damage which the bridge had sustained during
the floods has been repaired and it is feared that any further

structural damage could lead to its collapse.



4.5

and its relevant departments they cannot effect the repairs or

rehabilitation themselves.

The position described in the Applicants’  affidavits is
Substantiated by numerous photographs, the authenticity of
which was initially doubted by the EMM. but this has
subsequently been remedied in reply. |t is notable that,
despite officials of the EMM having visited the site during late
August 2017, no evidence has been produced by the EMM to
Upset the factual matrix regarding the state of the river as

described by the Applicant.

[5] THE “FLUID POWER ORDER”:

5.1

On 22 June 2017 the EMM consented to an order of court
sought by two land-owners (one being the Fluid Power Group
of Companies) being in similar circumstances as the
Applicants but whose properties are 400 metres upstream in
the Eastleigh River. The relief claimed and the terms of the
order consented to are virtually identical to the relief claimed
by the Applicants herein (to which | shall refer more fully
hereunder) save that the locality of the portion of the river

differs.
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5.2 Regarding the “Flujd Power order’ and its consent thereto, al|
the EMM had to say why there should also not be a similar

order in the present application is the following:

“Save to state that the court order granted was b y consent
of the First Respondent as indicated on the order and
does not set a precedent nor is there a judgment dealing
with the issue. Each case has to be decided on its own
facts and circumstances. The Applicants thus cannot

Seek to rely on this order as authority.”

5.3 EMM however reported on the order in an internal memo

dated 10 August 2017 inter alia as follows:

1. On the 22" of June 2017 the High Court of South
Africa, Gauteng Local Division Johannesburg granted
an order against Ekurhulen; Metropolitan Municipality
(EMM). In compliance with the order kindly receive

our report or memorandum as follows:

(@) Steps to be taken to remediate the river Situated
at Fluid Power Offices, 26 Central Avenue Cnr

Fountain, Eastleigh Edenvale:



(i) It is hereby confirmed that EMM has now
assessed the damages in the above-

mentioned address;

(i) The damages referred to above will require
inspection by specialist consultants and
these consultants are required to certify the
stability of the Structures  and then
recommend remedial measures in order to

declare them Safe;

(iii) It is hereby confirmed that EMM has now
Issued instructions fo proceed with work
(IPWs) to the appointed consultants on 20

July 2017

(iv) The appointed consultants will provide more
accurate construction remedial cost once
their investigations and designs have been

completed:

(v) It is anticipated that the consultants’ reports
and designs will pe completed by mid-A ugust

2017;



(b)

()

(9)
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(vi) Upon receipt of the designs and reports from
the consultants the norma/ bidding processes
for the procurement of contractors o

implement the remedial measures will unfolg:

(vii) It is anticipated that such processes will pe

completed during the month of April 2018,

It is perhaps important to indicate that the
estimated time frames highlighted above are

Subject to funding being available

The order obtained against EMM was a wakeup
call to department hence EMM has taken an
initiative to remediate all areas which were
damaged on the 9 November 2016 and these

areas are as follows: .

(ix) Plantation Road - downstream to Andries

Pretorius Road .

The Department of Roads and Storm Water at
EMM will during the budget review period which
will be between the month of November 2017 to

January 2018 submit such request on an urgent
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basis as there js a court order already granted

against EMM.

(h)  As required in terms of the court order EMM wiyl
ensure that our office provides monthly updates

and/or progress reports in this matter”

5.4 Despite the aforesaid and save for the issuing of IPWs

(instructions to perform work) to consultants to assess the
issues forming the subject matter of the Fluid Power order ang
the present application, nothing further has been done by
EMM regarding either the order itself or the state of the river.
No clean-up or Clearances of the Culverts or any other area
has been conducted, no internal mechanism by the EMM has
been utilised and there is no indication that any of the possible
provisions for services envisaged in Sections 76(a)(i), (ii) or
(iii) of the Local Government: Municipal Systems Act, 32 of
2000 (the “Municipal Systems Act’) have been explored.
Counsel for EMM, Mr Mathopo, in a well-presented and
determined argument on behalf of EMM repeatedly sought to
assure the court that ‘processes were in place” and “steps are
being taken’. Despite this, his client, EMM, has failed to

provide any evidence concerning any assessment having

e —————
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been undertaken by EMM as envisaged in Section 78 of the

Municipal Systems Act.
5.5 The Applicants’ deponent states the position thus:

“‘Despite the court order, Ekurhuleni have done nothing to
rehabilitate the river and fo clean the bridge.  The
business community in Eastleigh have been waiting with
bated breath to see jf Ekurhuleni would finally ‘kick into
gear, alas this has not been the case and we have not
even seen cleaners picking up litter. No attempt has been

made fo remedjate the river”

5.6 Evidence has also been placed before the court by the
Applicants that since 2011 council documents indicate that the
estimated costs to mitigate, prevent and remedy the river had
to be provided for. This predates the flooding. Despite this,
so the Applicants say, no funds have been budgeted for and
from the papers and the EMM documents already referred to

above, this appears to be correct.

8.7 Furthermore, despite the EMM levying a “itter picking”
account as an additional tax on businesses in the area, no
litter or debris has been cleaned and neither had the EMM

reported on this aspect or dealt therewith in the papers.
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5.8 Relying on a confirmatory affigavit from an EMM councillor,
the issue of cleaning the culverts beneath the bridge was
apparently put to the EMM council at the beginning of August
2017 but, despite the EMM's own council reports. the decision
to channel funds or efforts to cleaning the Culverts had been
declined. The EMM'’s counsel countered that due to the fact
that the councillor's affidavit initially relied on in the founding
affidavit had not been deposed to byt only been deposed to in
reply, the EMM had not been required to deal with these
allegations. | sha) deal with this aspect later when

considering the EMM’s opposition to the relief claimed.

RELIEF CLAIMED:-

It is against the abovementioned background that the Applicants
claimed the following relief (which was claimed in both Part A of
their Notice of Motion, as an interim measure and Part B thereof as
a final measure. The relief claimed in Part A and Part B however js

virtually exactly the same):

‘Part A ...

2. Aninterim mandamus interdjct be ordered as follows:

2.1 That the First Respondent pbe directed and compelled

fo immediately and in future take al) reasonable steps
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2.3

-14 -

to remediate the river (including but not limited fo
constructing sheet pile walls alternatively stabilisation
of the riverbanks with gabions) situated at 13 Terrace
Road Eastleigh Edenvale and 56 Plantation Road
Eastleigh Edenvale (the river) and such remediation
Is to include any and all steps necessary to rectify and
rehabilitate the riverbed and river walls and any other
measure necessary to prevent and mitigate any and
all flooding to the properties of 13 Terrace Road
Eastleigh Edenvale and 56 Plantation Road Eastleigh

Edenvale (‘the properties’);

That the First Respondent be directed and compelled
to immediate and in future take all reasonable steps to
clean the bridge located at Plantation Road Eastleigh
Edenvale (‘the bridge’)(fnc!uding but not limited to
cleaning and Clearing the culverts beneath the bridge
of debris, rubble and vegetation) and which steps
should include mitigation, remediation and prevention
of the culverts beneath the bridge from becoming

blocked or the flow of water from being blocked.

That the First Respondent be directed and compelled

to provide the Applicants  with comprehensive
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feedback concerning the implementation of prayer 2 1
and 2.2 within 7 days of the granting of this order and

thereafter to provide feedback once a month.

2.4 That the steps taken in prayer 2.1 and 2.2 pe declared
to be measures taken in terms of Section 67 of the
National Water Act, 36 of 1998 and Sections 24 and
30A of the National Environmenta/ Management Act,
107 of 1998 as read against Section 54 of the Disaster

Management Act, 57 of 2002

241 Alternativefy the  Second and Third
Respondents are directed to decide concerning
declaring the steps in prayer 2.1 and 2.2 to be
measures in terms of Section 67 of the National
Water Act 36 of 1998 and Sections 249M and
30A of  the National Environmenta/
Management Act, 107 of 1998 as read against
Section 54 of the Disaster Management Ael: &7
of 2002 within 7 days of receiving such request

from the First Respondent

. A/temative/y and should the First Respondent refuse
alternative/y fail fo comply  with prayer 2.1 that the

Applicants pe granted leave to take all reasonaple steps to
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remediate the river (including but not limited to constructing
sheet pile walls alternatively stabilisation of the riverbanks
with gabions) and such remediation is to include any and all
steps necessary to rectify and rehabilitate the riverped and
river walls and any other measure necessary to prevent any
and all flooding to the property and for the costs of Such

remediation to be paid for p Y the First Respondent

4. Further alternatively, and should the First Respondent
refuse alternatively fail to comply with prayer 2.2 that the
Applicants be granted leave to take all reasonable steps to
clear and remediate the culverts beneath the bridge
(including but not limited fo clearing the culverts of rubble,
debris and vegetation) and for the costs of such remediation

to be paid for b v the First Respondent

5. That the parties pe granted leave to Supplement the papers

accordingly for the main relief
6. Further and/or alternative reljef
7. Costs in the cause.”

[7] I interpose to state that the Second and Thirg Respondents had
chosen not to Oppose the application and in fact the Third

Respondent had formally indicated that she will abide by whatever
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order the court makes and has offered her Co-operation to the

EMM.
SERVICE DELIVERY BY THE LOCAL AUTHORITY:

8.1 The Applicants claim a "mandamus interdict’ against an organ
of State. As a starting point then, a court should be mindful of
the boundaries of the separation of powers. In dealing with
interim relief pending a review, Moseneke DCJ had the

following to say in this regard in National Treasury v

Opposition to Urban Tolling Alliance 2012(6) SA 223 (CC):

“Before granting interdictory relief pending a review, g
court must, in the absence of mala fides, fraud or
corruption examine carefully whether its order will frespass
upon the terrain of another arm of government in a
manner inconsistent with the doctrine of Separation of

powers.”

82 On condition that the boundaries of separation are not

overstepped, the same judgment determined with reference to

Setlogelo v Setlogelo 1914 AD 221 that:

... when a court considers whether to grant an interim
interdict it must do so in a way that promotes the objects,

spirit and purport of the Constitution ... if the right asserted
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in a claim for an interim interdict is sourced from the
Constitution it would be redundant to enquire whether that
right exists. Similarly, when a court weighs up where the
balance of convenience rests, it may not fail to consider
the probable impact of the restraining order on the
constitutional and Statutory powers and duties of the State
functionary or organ of State against which the interim
order is sought. The balance of convenience enquiry must
now carefully probe whether and to which extent the
restraining order will probably intrude into the exclusive
terrain  of another branch of government...”. (at

paragraphs [46] and [47])

8.3 In the present instance the relief sought by the Applicants is
founded on the fundamental right expressed in Section 24 of
the Constitution of the Republic of South Africa, 1996 (“the

Constitution”) which provides as follows:

“‘Everyone has the right to an environment that is not
harmful to their health or wellbeing and to have the
environment protected, for the benefit of present and
future generations, through legislative and other measures

that —

(1)  prevent pollution and ecological degradation;



(2)

(3)
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promote conservation; and

Secure ecologically sustainable development and
use of natural resources while promoting justifiable

economic and social development”

84 The Applicants, to My mind, correctly, submitted that a

8.5

person’s sense of environmental security in relation to the

potenti

within

al risks and dangers of environmental disaster fall

the scope of protection provided by Section 24 of the

Constitution.

The EMM has the further constitutional and statutory

obligat

8.5.1

8.5.2

ions and duties:

Section 152 of the Constitution provides that one of the
objectives of local government is to ensure and oversee
the provision of services to communities in a

sustainable manner;

Section 153 of the Constitution places an obligation on
local government to structure and manage its
administration and budgeting and planning processes to
give priority to the basic needs of the community and to
promote the social and economic development of the

community;
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8.54

8958
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Section 154 of the Constitution calls for local
government to exercise its roles and responsibilities in
terms of co-operative government with national ang

provincial spheres.

Section 156 of the Constitution details the powers and
functions of municipalities  with reference to its
executive authority on matters listed in Parts B of
Schedules 4 and 5 respectively. Municipal public works
in respect of the needs of municipalities and the
discharge of their responsibilities to administer functions
specifically assigned to them under the Constitution or
“any other law” and storm water management systems
in built-up areas are specific powers and functions in
respect of which the EMM as local government has

executive authority over.

The discharge of responsibilities in terms of “other law”
referred to above, in the context of the present subject
matter refers to the duties and obligations in terms of
the National Environmental Management Act, 107 of
1998 (“NEMA") being the main piece of legislation
giving effect to the Section 24 constitutional rights. It

extensively provides for Co-operative environmental
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governance and for procedures for Co-ordinating
environmental functions exercised by organs of State.
It furthermore Places a duty of care and remediation of
environmental damage on every person who causes,
has caused or may cause degradation of the
environment to take reasonable measures to prevent
such  degradation from occurring, continuing  or
recurring including the obligation to take reasonable
measures to remedy the effects of pollution or

degradation.

Seeing that the river and the Eastleigh area in question
have been declared a disaster area the provisions of
the Disaster Management Act 57 of 2002 also apply.
Although the disasters caused by the November 2016
floods (and the January 2017 floods) have already
taken place, the EMM is obligated in terms of Sections
44 to 57 of this Act to on a continuous basis implement
measures aimed at preventing or reducing the risk of
further disasters and mitigating the severity or
consequence of disasters which had already happened.

This includes post-disaster recovery and rehabilitation.
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8.5.7 The Municipal Systems Act, wherein the rights and
duties of local authorities are set out, empowers and
obligates the EMmM to inter alia promote a safe ang

healthy environment in jts Municipality.

858 In addition, Section 25 of the Municipal Systems Act
further places a positive duty on local authorities to
adopt an integrated development plan. Such a plan
would include the Provision for sufficient budgets, the
keeping of accurate records of hazards and Capacities
and the development ang implementation of risk

assessments and environmental assessments.

[9] EVALUATION:

9.1

There was very little if any contradictory evidence to the
Applicants’ version placed before court. Allegations of failure
of compliance with the Fluid Power order, the EMM’s own
policy documents Or reports and the accusations of inactivity
and failure to take any positive or immediate steps of whatever
nature as well as the allegations regarding the current state of
the river were all, apart from bald denials, left intact. |n

Wightman t/3 JW Construction v Headfour (Pty) Ltd ang

Another 2008(3) SA 371 (SCA) the court outlined the

approach that should be adopted in order to decide whether



affidavits disclose real, genuine or bona fide disputes of fact

as follows:

‘[13] A real, genuine ang bona fide dispute of fact can
exist only where 3 court s satisfieq that the party
Who purports to raise the dispute has jn his affidavit
seriously ang unambiguously addressed the fact
said to pe disputed. There will of course pe

instances where g bare denial meets the

knowledge of the averring party and no basis is lajg
for disputing the veracity or accuracy of the
averment. When the facts averred are such that
the dispuﬂng party must necessarily possess
knowledge of them and pe able to provide an
answer (or countervailing evidence) jf they be not
true or accurate but, instead of doing so, rests his
case on a pare or ambiguous denja/ the court wijly
generally have difficulty in finding that the test s

Satisfieq.”



of fact has been raised, therefore indicate the following:

9.2,

B2

923

9.24

925

A disaster with environmental consequences occurred
on 9 November 2016 (and was exacerbated by g

subsequent similar but lesser disaster in January 201 7).

No post-disaster rehabilitative  work has been
conducted by the EMM on the portion of the river in

question since the disaster.

The storm water system in respect of the provision of
storm  water flowing down the river has been
compromised. The executive authority over the control

of this storm water system vests with the EMM.

In excess of 8 months since the disaster no steps have
been taken by the EMM to even Clear debris or culverts
Or prevent effluent ang pollution to increase in the river

or the contained water Caused by the blocked Culverts.

No explanation why, apart from instructions to proceed
with work issued in July to consulting engineers, no
other steps to either internally or externally provide for

some service delivery in respect of the mitigation of the
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detrimental consequences of the disaster or the current

state of the river have been taken.

There is no explanation as to why, despite various
engineering reports indicating at least interim measures
or immediate action, none have been taken ang this
includes the absence of indications of exploration of

alternate finance or budgetary allocations,

There is an absence of an indication by the EMM as to
how and in what measure or fashion it hag acted in
compliance with its Constitutiona| obligations or, put
otherwise, what ‘reasonable steps” it has taken to
comply with the statutory obligations imposed on it as a

local authority.

The only counter to the Applicants’ fear of nearing or
imminent danger or harm or disastrous consequence of
the present state of the river by further flooding, is the
So-called “crystal payf defence”. The EMM stated that a
court should not be called upon to logk into a crystal
ball and Speculate as to whether there would be
flooding again or a repeat of the 2016 disaster. This
approach ignores the fact that two of the tree culverts in

the river are already blocked, the pollution and debris



- 26 -

are increasing, the increase of contained water and
pollution is also increasing and even if the Fluid Power
order is complied with upstream, it woulg increase or
€Xxacerbate the detrimenta| situation locateq further
downstream. This argument also ignores the fact that
the annual Summer rainfa| period is daily approaching,
Whether there may be flash floods Or not, any rainfaj
will only serve to increase ang not diminish the

problems Currently experienced in the river,

83 It is therefore clear that the Applicants’ Section 24
Constitutiona| rights are being infringed upon and are being

Prejudiced withoyt the EMM doing anything about jt

[10]  NATURE OF THE RELIEF TO BE GRANTED:

Municipality and Others 2017(2) SA 86 (ECG) for the

granting of what has been referreq to as “a structura/ Interdict

Or supervisory order” This follows on the approach by the

Constitutionai Court in Head of Department, Mpumalanga

Department of Education v Hoérskool Ermelo 2010(3)

BCLR 177 (CC)andin a case in which the EMM also featured,

namely Pheko v Ekurhulenj Metropolitan Municipality




I

Socio-economic Rights Institute of SA as amicus CUrige

2012(4) BCLR 388 (CC) at par. 50.

10.3 In all instances however, “appropriate relief’ should be granted



10.4

Affairs angd Others: Thomas v Minister of Home Affairs
——===2 and Others \
2000(8) BCLR 837 (CC), Auqust v Electoral Commission
1999(4) BCLR 366 (CC), Nyathi v MEC for the Department

of Health Gauten 2008(9) BCLR 865 (CC) ang Fose v
———=<101 bauteng Fose v

Minister of Safety and Securit 1997(3) sA 786 (CC) at par
\_Y\l

[100].

e






In view of Particularly the
Third Respondent’s expressed indication of Co-operation ang
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issue or Scale of Costs, | fingd it Premature to make fing|

determinations of costs at this stage.

10.7 With reference to Seﬂogelo v Setlogelo (Supra), Webster v
Mitchel 1948(1) sA 1186 (W), Gool v Minister of Justice

and Another 1955(2) sa 682 (C) at 688C-E ang Reckitt and
Colman saA (Pty) Ltd v SC Johnson & Son SA (Pty) Ltd
1995(1) saa 725 (T), the Applicants have noet only satisfieq
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réports  before court and to Supplement their pPapers
accordingly for Purposes of any relief further Claimed by them

in this application:

5. Costs are reserved.

N DAVIS
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