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In the matter between:
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ROAD AND WORKS

         





Applicant

and

L M T PROGRESSIVE DEVELOPMENT CC



First Respondent
DUMABEZWE CONSULTING CC



      Second Respondent
SUMMARY
___________________________________________________________________ 

Service Contracts – Deviation from competitive bidding process – Emergency- Rationality test – Decision to deviate and appoint irrational – Declaration of invalidity – Undue delay in instituting the application to review contracts, requirements for condonation discussed
Held: Contracts set aside as invalid and unconstitutional

WEINER J:
The Applicant (“the Department”) brought an application against the Respondents (“LMT Progressive Developments CC (LMT) and Dumabezwe Consulting CC (Dumabezwe)”) to declare two contracts invalid. 
The applicant contended that the contracts concluded with the Respondents were unlawful and in breach of section 217(1) of the Constitution of 1996 and section 38(1)(a)(iii) of the Public Finance Management Act 1 of 1999 (“PFMA”). Deviation provided for in terms of  Regulation 16A 6.4 of the Treasury Regulations provides that if it is impractical to invite competitive bids, the goods and services may be procured by other means, provided that the reasons for the deviation are provided and same is recorded and approved by the accounting officer or auditor. Deviation from the above, according to the Instruction Note No.8 of 2007/2008 issued by National Treasury, is acceptable in urgent or emergency cases and the reasons for the deviation are recorded and approved by the accounting officer. 

It was common cause that the service contracts were concluded in breach of section 217 of the Constitution. The Respondents contended that they were appointed in terms of a deviation process provided for in the Regulation which empowers the accounting officer/to conclude contract in certain circumstances. 
Respondents contended that the HOD had complied with obligations for the deviation as there was a situation of emergency and/or a single source supplier. 

Respondents contending that once the accounting officer had formed a view that an emergency exists, he or she is entitled to deviate from the tender procedures. The Applicant contended that the existence of an emergency situation is not dependent only on the subjective view of the accounting officer together with a recordal of the reasons for the deviation. 

In order to consider whether the deviation was justified based on an emergency, the court must consider the reasons given. The Applicant contended that the reasons must have a rational connection to the purpose of the Regulation (rationality test). The Applicant argued that the decision bears no relationship to the purpose for which the power to deviate in terms of the Regulation was given.
Undue delay: The Respondents argued that there was an undue delay in launching the proceedings by the Applicant and therefore the application should not be entertained. The court was of the view condonation could be granted as the explanation for the delay is reasonable. 
The court held that the applicants demonstrated that the decision to deviate from section 217 of the Constitution, read with the relevant regulations and practice notes cannot be recognised as an emergency or single source situation, do not comply with the requisites of the rationality test and are therefore to be declared invalid and of no force and effect. 
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