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Summary: The Johannesburg Society of Advocates v Kajee Hassan Ebrahim
Legal practitioners — Advocate — Removal from roll — On ground that advocate not fit and proper person to remain on roll of advocates —— Also found to have acted contrary to oath taken as advocates— Further the court cannot suspend an advocate from practising if there is no prima facie proof of misconduct established in the material facts pertaining to such an impugned advocate — Court finding that the advocate in question not fit and proper persons to continue practicing as an advocate— Ordered that he be suspended from practicing as advocate pending the finalisation of the disciplinary proceedings— Admission of Advocates Act 74 of 1964, s 7(d).

In this matter, the court was faced with an urgent application by the applicant seeking an order to suspend the respondent from practicing as an advocate pending the final outcome of the following processes:
(a) an enquiry into the respondent’s professional conduct in the case of Kunene v Minister of Police and Others, case number 2015/32422;
(b) an enquiry into the fees raised by the respondent in respect of work performed for the office of the State Attorney over the period 1 April 2015 to 21 September 2018 and such other periods as may be included;
(c) an enquiry into the relationship between the respondent and the State Attorney Johannesburg, existing over the period 1 April 2015 to 21 September 2018 and such other periods as may be included, and the respondent’s conduct in matters handled on behalf of the State Attorney over these periods; and
(d) an application to have the respondent’s name struck off the roll of advocates flowing from (i),(ii) and (iii) above.
The urgent application emanates from a judgment by Mudau J in Kunene v Minister of Police handed down on 15 August 2018. In that matter the court dealt with an application to stay a writ of execution issued against Minister of Police pursuant to orders granted by Tsoka J and Matojane J in respect of the purported agreements between the parties allegedly in settlement of the merits of a claim instituted by Kunene in respect of assault, unlawful arrest and detention and on a purported stated case in terms of which damages were awarded to Kunene in the amount of R34 077 000.00. It was alleged that the respondent charged a combined fee of R34.392 375.00 over the period 1 April 2015 to 21 September 2018 in respect of the Kunene matter. It was also alleged that the respondent and the State Attorney tendered a statement of agreed facts which concluded that the Minister of Police has tendered the aforesaid amount when in fact that was not the case. Mudau J rescinded the two orders of Tsoka J and Matojane J and he referred his judgment to the applicant to investigate the conduct of the respondent.

Subsequently, the applicant addressed a letter to the respondent in which it referred to the judgment of Mudau J in Minister of Police v AI Kunene, NG Lekabe, Minister of justice and Correctional Service, Adv. H E Kajee and the Sheriff of Pretoria Central. In the letter, the applicant requested the respondent to provide an explanation to the Professional and Fees Committee regarding four issues which emanated from the judgment of Mudau J in Kunene v Minister of Police. In addition, the respondent was also requested to furnish a formal and written undertaking to the applicant that he will refrain from practicing as an advocate, pending the finalisation of an inquiry in to his conduct as counsel in the matter of Kunene v Minister of Police. The respondent acknowledged receipt of the applicant’s letter, which he followed up with a response. 

In light of this, the applicant then approached the High Court on an urgent basis. The applicant argued that having regard to the irregular astronomical payment of R392 375.00 to the respondent with the collusion of the state attorney over a period from 1 April 2017 to 30 August 2018, which implies that the respondent raised an amount of R66 522.96 as fees per day for 517 consecutive days which translates to 26.6 hours per day, the matter is manifestly urgent. Further, the applicant contended that the matter is urgent because should interim relief not be granted, the nature of the respondent’s conduct is such that it could persist and, as a result,  tarnish the legal profession; impede the administration of justice; and expose the public fiscus to irreparable harm flowing from the fraudulent and dishonest conduct of the respondent. As such, the applicant sought an order confirming the suspension of the respondent to practice as an advocate pending the outcome of the applicant’s enquiry into the conduct of the respondent. 
The respondent conceded that this matter was indeed urgent. The respondent further consented to an order for his immediate suspension to practice as an advocate. The respondent however would not consent to an order compelling him to surrender his fee book, invoices rendered to the state or his bank statements because, according to him, he had resigned as a member of the applicant on the 27 September 2018 and, therefore, the applicant no longer had jurisdiction over him.
The High Court stated that Section 7(d) of the Admission of Advocates Act 74 of 1964 empowers the High Court to suspend any person practising as an advocate or to order that his or her name be struck off the roll of advocates if the court is satisfied that he or she is not a fit and proper person to continue to practise as an advocate. Accordingly, the court exercises its disciplinary powers for the protection of the advocates’ profession and the public interest depending on the gravity of the misconduct. Further, the respondent’s resignation from the applicant does not affect the applicant’s locus standi to launch an application for the respondent’s suspension from practising as an advocate or to apply for an order to strike off the respondent’s name from the roll. The High Court also stated that the respondent was accorded ample opportunity to respond to the serious allegations of fraudulent misconduct raised against him by Mudau J, the applicant, and also by the Chief Ligation Official Beukes in the office of the Minister of Police. However, the respondent has not disputed those allegations of overcharging, of fraudulently settling the Kunene v Minister of Police matter without a mandate, and of fraudulently raising invoices against the State Attorney.

The High Court found that the suspension of an advocate from practising is inherently a power which reposes in the court and cannot be delegated. Further, the court cannot suspend an advocate from practising if there is no prima facie proof of misconduct established in the material facts pertaining to such an impugned advocate. Accordingly, having considered all the material established facts and after objectively and judiciously applying his mind, the High Court found that it has been established that the respondent is not a fit and proper person to continue to practise as an advocate.

Held: The order issued in suspending the respondent form practising as an advocate pending the final outcome of an investigation into his professional misconduct and or the application to have the respondent’s name struck off the roll of advocates is confirmed.

