SUMMARY: CASE NO:  16/16836

In the matter between:

TRIO ENGINEERED PRODUCTS INC         
                     Plaintiff

and

PILOT CRUSHTEC INTERNATIONAL (PTY) LTD      
          Defendant
The Plaintiff raised a number of complaints by way of exceptions taken to two of the three counterclaims brought by the Defendant. 

The Plaintiff alleged that the Defendant’s alternative claim did not disclose a cause of action. The alterative claim contended that the Plaintiff had engaged upon an unlawful strategy to undermine a business relationship subsisting between the Plaintiff and Defendant so as to advantage the Plaintiff’s new controlling shareholder to the detriment of the Defendant. The business relationship relied upon by the Defendant was founded upon an exclusive strategic distribution agreement that conferred upon the Defendant the right to sell the Plaintiff’s products in defined territories.

The Plaintiff raised a number of exceptions to the alternative claim.In essence contending that it was unclear whether the claim was founded upon contract or delict, and if  in delict, a delict was excluded because the parties had chosen to define their relationship under the terms of the exclusive strategic distribution agreement.

The Court dismissed these exceptions. The Court examined the concurrency of actions in contract and delict, and in particular, the development of the law since the decision in Lillicrap, Wassenaar & Partners v Pilkington Brothers SA (Pty) Ltd 1985 (1) SA 475 (A) and the more recent treatment of the matter by the Constiutional Court in Country Cloud Trading CC v MEC, Department of Infrastructure and Development 2016 (1) SA 1 (CC). The Court concluded that 
i. A breach of contract is not, without more, a delict.

ii. Where parties have chosen to regulate their relationship under a contract, the contractual rights and obligations undertaken will not ordinarily permit of the recognition of a delictual duty at variance with the contract.

iii. Parties to a contract may have additional or complimentary duties that arise independently in delict.

iv. In determining wrongfulness, one must proceed with caution when assessing whether a third party, harmed by a breach of contract, can sue a party to the contract for such harm, outside well defined causes of action.

Since the cause of action relied upon by the Defendant was based upon a business relationship separate from the exclusive strategic distribution agreement that went beyond, but was consistent ,with the agreement, the Defendant could, in the alternative to a claim for breach of contract, maintain a cause of action in delict for unlawful competition – concurrency was permitted.

A subsidiary issue that was considered in this case was that of contracts in perpetuity. It was held, in respect of this issue, that there is no presumption that an agreement expressed to be of indefinite duration must be taken to be tacitly subject to termination on reasonable notice. On the contrary, once the agreement is expressed to endure in perpetuity, it is for the party relying on reasonable notice to make the case for such a construction.
