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	Appellant
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	JUDGMENT SUMMARY


Appeal – RAF claim – appellant failed to show that insured driver the sole cause of the collision in court a quo – onus on appellant to prove negligence of insured driver – two mutually destructive versions presented – court must qualitatively assess the truth and/or inherent probabilities of the evidence to determine which version more probable – where probabilities insufficient to ascertain truth, court entitled to rely on credibility of witnesses – although appeal court should not readily disturb findings on credibility, it can do so where the findings are clearly wrong – advantages of trial court in assessing credibility should not be overemphasised – credibility can rarely be determined by sole reliance on demeanour of witness – credibility inextricably bound up with probabilities – probabilities and credibility of witness equally balanced in circumstances – adverse inference drawn against appellant due to his by failure to call available witnesses –  appellant failed to discharge onus of proof – appeal dismissed with costs. 
The matter concerned a claim against the Road Accident Fund. The appellant’s claim had been dismissed by the court a quo, which found that appellant failed to show that the insured driver caused the collision. The appellant argued his appeal on the basis that the trial court had made errors both in fact and in law, and more specifically, that it erred in finding that the appellant’s version was neither probable nor credible. The appellant sought to have the decision of the court a quo overturned. In the alternative, he sought an 80/20 apportionment in his favour. 
The court a quo had been presented with two mutually destructive versions of the events. The appellant’s version was that he had been driving his motorcycle when the insured driver attempted to overtake the vehicle in front of him, without signalling his intention to do so. As the insured driver entered the lane in which the appellant was driving, the motorcycle collided with the back of his vehicle. The respondent’s version was that there had been no vehicle in front of him, and that he had not entered the lane in which the motorcycle was driving. It stated that the appellant had lost control of his motorcycle while negotiating a bend, colliding with the insured driver’s vehicle.

The onus is on the appellant to prove that the insured driver had been negligent. When a court is confronted with two mutually destructive versions, it must qualitatively assess the truth and/or the inherent probabilities of the evidence to ascertain which of the versions is more probable. Where a court cannot make a determination on the probabilities alone, it is entitled to assess the credibility of the witnesses. The credibility of a witness must be evaluated in context – it is inextricably linked to the proven facts and probabilities.
The Court recognised that a court of appeal should not readily disturb findings which depend on the credibility of a witness. A court of appeal does not have advantages of observing the witness, and assessing their demeanour at the trial. However, a court can gauge those findings where they are clearly wrong, or where the reasons for such findings are seriously flawed. But where a court of appeal merely doubts the appropriateness of the finding, it should be upheld.
The Court, in considering the probabilities of the two versions and the credibility of the parties’ witnesses, found that they were equally balanced. The version presented by each party was problematic. The Court also took cognisance of the fact that the appellant had failed to call witnesses, who had been available. It drew an adverse inference against the appellant. In light these findings, and given that the onus of proof is on the appellant, the Court held that he had failed to prove his case on a balance of probabilities.
Held: The appeal was dismissed with costs.
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