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JUDGMENT SUMMARY


Succession – wills – non-compliance with formalities for execution of will – application in terms of s 2(3) of the Wills Act 7 of 1953 to have one of two unsigned documents declared to be the deceased’s final will – a document typed by a bank on the instructions of the deceased cannot be said to have been ‘drafted’ by the deceased for the purposes of s 2(3) of Wills Act    – document

must manifest animus testanti of deceased – neither the handwtritten document itself, nor the surrounding circumstances, reflected an intention of the deceased to have the document be his final will – document headed ‘Notes’ and thus intended to be a draft – no attempts made to execute document – lengthy duration between drafting of document and death of deceased where no action taken to finalise will – application dismissed.

Background

The applicants brought an application seeking to have a document of the deceased declared to be his last will and testament in terms section 2(3) of the Wills Act 7 of 1953. The deceased had passed away intestate in 2018.

Before the division of the deceased’s estate could be finalised, one of the applicant’s discovered a handwritten and unsigned document in the deceased’s home titled ‘NOTES on WILL’, dated 14 August 1990. The applicants also discovered a second document headed ‘Will’. In contrast to the first document, this document was typed, and it appeared that it had been drafted by the Estate Division of First National Bank in 1990. This typed document was substantially similar to the handwritten document titled ‘NOTES on WILL’. However, neither of the two documents had been executed in terms of the Wills Act.

The applicants contended that the will headed ‘NOTES on WILL’, despite not complying with the formal requirements set out in section 2(1) of the Wills Act, was the last will of the deceased, and asked the Court to recognised it as such. In the alternative, the applicants sought to have the typed document headed ‘Will’ declared to be the will of the deceased.

The Court

The Court reiterated that before granting an order to validate a will that does not comply with the prescribed statutory formalities, it must be satisfied that there is a document drafted or executed by the deceased, who intended that the document be his will.

It was held that the requirement of the document having to be drafted by the deceased had to be interpreted in its strict sense – that is, the personal act of drafting a will must be distinguished from causing a will to be drafted. In this case, the bank had used its own wording and inserted its own clauses into the typed document, and it could not be said to have been drafted by the deceased.

However, the Court accepted that the handwritten document had been drafted by the deceased. The Court then had regard to the document itself, and to the surrounding circumstances, to determine whether the deceased intended the document to be his final will.

The court noted that the document titled ‘NOTES on WILL’ had been written 28 years prior to the death of the deceased. The use of the word ‘NOTES’ in the document heading, was indicative that the document was a mere record of the instructions or directions of the deceased for the future drafting of a will. The applicants could not exclude the possibility that the deceased intended to make changes to the document after it was drafted. It could also not be said that the failure to execute the will was attributable to mistake or inadvertence on the part of the deceased.

The Court found that the document did not reflect the animus testanti of the deceased, and that the handwritten document did not constitute the final will of the deceased. As the document did not manifest the final testamentary intention of the deceased, the requirements of s 2(3) of the Will Act were not satisfied and the application was accordingly dismissed.
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