Notice in terms of S 129 of the National Credit Act – failure to give notice cured prior to the hearing of the application for judgement by default- resulting judgement is not a nullity – no purpose served by an adjournment. 

The Appellants sought to overturn the dismissal of an application for the rescission of judgment. The default judgement was obtained by the Respondent Standard Bank of South Africa Limited. 
The Appellants contended that rescission of the default judgment was warranted because the notice in terms of S129 of the National Credit Act (“the NCA”) had not been properly sent to the Appellants. 
It was common ground that the S129 notice formed part of the application brought by the Standard Bank of South Africa for judgment by default. The Appellants contended that the notice they received was a nullity because S129 (1) (b) of the NCA does not permit a credit provider to commence any legal proceedings to enforce an agreement before it has given notice to the credit receiver. 
In Sebola & Another v Standard Bank of South Africa Ltd & Another 2012 (5) SA 142 (CC) the Constitutional Court made it plain that a failure to give notice does not invalidate the proceedings but is simply dilatory. In Sebola, the defendants were unaware of the summons and the notice sent by registered mail. 

When, as in this appeal, non compliance with the provisions of the NCA concerning notice was cured prior to the hearing of the application for judgment by default, no purpose is served in adjourning the proceedings. Non compliance must be properly cured, the credit receiver must be given the statutory time to consider his or her position. But if that is done between the time that the non-compliance is cured and the time that the matter is heard in court, to require an adjournment for its own sake has no point and is inconsistent with the scheme of ss129 and 130 of the NCA. In so far as the decision in Kgomo and Another v Standard Bank South Africa 2016 (2) SA 184 (GP) suggests otherwise, the Court is in respectful disagreement with it.
The rescission application could not succeed and the Appeal was dismissed. 

