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SUMMARY

Arbitration - Recognition of foreign court arbitral éward - ex parte order attaching
property to found and or confirm:jurisdiction to ;enforce the arbitration award —
interpretation of compromise concluded after the arbitration award was obtained —
arbitration award is no longer extant - lack of jiurisdiction to found and confirm

jurisdiction — court set aside judgmenf attaching propérty.

The first respondent, as an applicant obtained an exfparte order in chambers attaching
the property of the applicant in order to confirm, alterhatively found jurisdiction to enable
it to see the recognition and enforcement of an arbitrétion award that was granted in its
favour in terms the International Arbitration Act, 15 <§:f 2017 (“the 1A Act’). As a result,
the aircraft of the applicant was attached. The applipant appears before this Court on

urgency seeking reconsideration and setting aside of the ex parte order.

Initially, on 9 July 2010 the first respondent obtained an arbitration award against the
applicant, which was made an order of Court and ienforceable by the High Court of



Tanzania on 14 September 2010. Further, the parties concluded a settlement
agreement (a compromise) on 17 July 2012 which provided that the applicant would pay
to the first respondent USD 30 000 000 instead of the USD 36 375 672.81 as awarded
by the arbitrator. This settlement agreement was accordingly made an order of court by
the Commercial Division of the High Court of Tanzania on 18 July 2012.

The IA Act provided under section 16 (Recogniticg)n and enforcement of arbitration
agreements and foreign arbitral awards) that a| foreign arbitral award must be
recognised and enforced in the Republic as required by the Convention. Further, it
must, on application, be made an order of court alnd may be enforced in the same
manner as any judgment or order of court. Clause 6 of the compromise provided that
any delay in any payment of any yearly tranchesf for more than six months shall
constitute default and the decree holder shall be entitled to immediately enforce the

Consent Order from the Deed of Settlement minus arjy amounts already paid.

The applicant raised three principle issues against the granting of the ex parte order.
Firstly, there was no arbitration award that can be récognised by the IA Act. Secondly,
to the extent that an arbitration award is extant, the applicant enjoys immunity in terms
of the Foreign States Immunities Act, 87 of 1981. Thiirdly, on the common law principles
of jurisdiction, two foreign peregrines cannot seek tci; have their dispute resolved by a

South African Court on the basis of attachment to found jurisdiction only.

The first respondent’s counsel submitted that the first;; respondent approached this Court
on the basis of the arbitration award being awardedi in its favour in Tanzania. The ex
parte order to attach the property of the applicant to fbund jurisdiction was to enable it to
institute the proceedings to recognise and enforceéthe arbitration award against the
applicant. Further, the judgment of the High Court of Tanzania is not binding because
the Judge did not consider the matter of breach in terms of the deed of settiement as
they were not triable issues before her. Clause 6 of the settlement agreement, as per
the legal opinion of a lawyer practicing in Tanzania siubmitted by the first respondent, is
a clawback provision which resurlfects the arbitration award. Therefore, the first
respondent has established a prima facie case whic;h can only be tested at the trial of

the matter.



The applicant’s counsel submitted that when the arbitration award was made an order
of court, it ceased to exist. Thereafter the parties concluded a compromise which was
also made an order of Court. Counsel submitted that the said clause 6 must be given a
literal interpretation and the literal interpretation of a compromise does not amount to a
clawback provision to the arbitration award. A judgment of the Court stands until it is set
aside. Anything that existed between the parties before the compromise was conciuded
was abandoned as found by the Court on 4 December 2018.

The Court did not agree that the arbitration award is extant because clause 6 is a
compromise. The literal interpretation is that once there is a breach of the terms thereof,
the Decree Holder (Judgment Creditor), the first respondent in this case, is entitied to
immediately enforce the Consent Order, and not the deed of settlement or arbitration
award. The Court held that there was no ambiguity |n the words used in Clause 6 of the

- compromise that was made an order of Court.

The Court held that the arbitration award ceased to exist on 3 May 2011 when it was
made an order of the Court. The Court agreed with Phillip J that once a deed of
settlement is filed in Court for compromise of a claim or any award, it means that the
claim, award or decree that existed before the deed is entered into is abandoned. The
legal opinion provided by the first respondent cannot trump a judgment of the Court

which remains binding and enforceable until it is set aside.

The Court held that this Court does not have juri;sdiction to attach the property to
confirm or found jurisdiction based on a court order of a foreign court. Therefore, the ex
parte order of the 21st August 2019 is set aside. The first respondent is liable to pay the

costs of the application including the costs occasion by the employment of 2 counsel.



