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[1]

The appellant and his co-acchsed, Thabo were charged with one count of
theft in that upon or about .:-121April 2016;éat§ or near TCM Property Ltd
they unlawfully and intentionél{ly'} stole 10 Iaétobs and 5 chargers valued at
R104 000. He pleaded not g,ﬁuiltjy to the chérge. He was found guilty and
sentenced to 6 years imprisonrjﬁeht. The appe';l.iahit is appealing both conviction

and sentence.



[2]

[3]

[4]

The appeal is centered on whether the appellént knew what was in the package
and whether he attempted to remove the lai’riatops and the chargers from the
employer’s premises without authorization. The state’s main witnesses were Mr
Coolman Rikhotso (Rikhotso), the security ;i{guard who was responsible for
searching the employees when they left the.i’):remises and Mr Alfred Masilela

(Masilela) whose computer was used to create a forged trip sheet.

The state’s version was that the appellant crcated a trip sheet from Masilela’s
computer and attempted to remove the laptcpc and chargers concealed in an
Oki printer box. In his defence the appellant stated that he did not know what

was in the Oki printer box and that he had beén set-up.

It was submitted on behalf of _the appellant that the trial court erred in finding
that the state proved the guilt of the appellant jbéyond reasonable doubt. It was
further submitted that the appellant did not receive a fair trial as the trial
court kept on interfering wnth the cross examlnatlon of Mr Rikhotso.

INTERFERENCE WITH CROSS EXAMINATION

[3]

)

| firstly wish to deal with the contentlon that the ‘appellant did not receive a fair
trial as the trial court kept on mterfermg with the cross examination of the state’s
main witness, Mr Rikhotso. The trlal court was actlvely involved in the case but
it cannot be said that the perceptfon had bgen created that it had become
partisan or partial. It pressed withesses for ans}?vérs and disallowed some of the
questions but in my view there is no evideqrtfcé that the trial court was not
impartial or that the appel!antl did not recehiei a fair trial therefore find the
appellant’s submissions in this :regard to be w«thout merit.

It is trite that the powers of the appeal court to lnterfere with the factual findings
of the trial court are limited to wﬁhiere there hasbeen a material misdirection on
the part of the trial court. (see S v Hadebe 1997 (2) SACR 641 (SCA) at 645f);
R v Dhlumayo and another 1948(2) SA 677 (A))' The state bears the onus to
prove its case beyond reasonable doubt. The corollary to the abovementioned
onus of proof is that the accused is entitled to be acquitted if it is reasonably
possibly true that he might be innocent.
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[9]

[10]

[11]

The evidence by the state is that the appellant_%ttempted toremove 10 laptops
and 5 chargers concealed in’l an Oki printe%f box without authorization. He
generated the trip sheet, which he presenteiﬁcéto Rikhotso as authorization to
remove the OKki printer box fr.em the employér’s premises. In his defence the
appellant denied that he had anything to do with the OKi printer box, the

contents thereof or the trip sheet and stated that he had been set-up.

To prove their case the state relied on the e\)idence of Rikhotso, Masilela and
the video footage. The gist of Rikhotso’s;evidence is that the appellant
approached him at the exit pushing a trolley eentaining an Oki printer box and
a trip sheet for the Oki printet. When he lifteéif the box he realized that it was
heavier than the expected weight of an Oki p‘j,rzinter. The seal on the box made
him more suspicious as it was, not the Oki pnnter seal. When he opened the
box he found 10 laptops andf.5‘ chargers. The%appe!lant could not provide an
explanation for the contents of the Oki printeh_ilﬁox.

Masilela’s evidence was that earlier that day the appellant assisted him to print
some documents from his laptop He did not prmt the trip sheet for the Oki
printer, as he was not workmg wnth that accoum He disputed the proposition
that was put to him that the tnp sheet for the Okl printer could have been printed
from Simon’s laptop as his Iaptop was utmzlng that port. The video footage
supported Masilela’s evidence. The appellant could be seen collecting a
document from the printer. 3

The appellant denied that he attempted to remove the Oki printer box from the
premises and stated that he was set up. He prowded numerous versions to the
court as to who set him up. Hig own legal representatlve pressed him under re-
examination as to which versmn was correct. HIS evidence was unconvincing;
he seemed to be adapting it as the case went: along

He does not deny that Rikhotso}found Iaptops and chargers in the Oki printer
box. He provided the following versions as to who instructed him to remove the
Oki printer box from the company premises: (’é) one version was that Rikhotso
and Thabo are the ones that told him there was a package that needed to be

taken away. He testified that R;khotso had aIready opened the Oki printer box
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when he went back to the entrance; (b) the eeEOnd version that was put to Mr
Baron was that he was instrueted by Mr Pilla&é_ to take the package to the head
office; (c) the third version was that the comp;ahy set him up but he did not say
who; (d)When pressed underj;cross-exam hei%conceded that no one gave him
the instruction to remove the ‘Oki printer box and stated that the instructions

were on a paper.

The appellant’s evidence defies logic. It is either the appellant was instructed
to remove the package and he did so not ‘k'nfo_‘wing what was in it or he had
nothing to do with the package and was set-qp by Rikhotso, it cannot be both
true. In my view the appellant’s explanation cannot be said to be reasonably
possibly true. The trial court noted that the appellant changed his version many
times and cannot be faulted for finding him to be an untruthful witness.

The appellant’s counsel sought to rely on the inconsistencies between the
written statement made by lehotso after the. |nCIdent and his testimony at the
trial. According to the appellant s representatn@e gthe trial court erred in failing to
deal with the inconsistencies. It was submittegpn behalf of the appellant that
Rikhotso contradicted himself as follows: (a) He testified that Thabo turned back
before they could reach the exit door while thls fact is not mentioned in his
statement. It was submitted on_:b'ehalf of the a;})_;pellant that the abovementioned
fact is material because in his statement he doés., not mention who was pushing
the trolley but testified that it was the appella;lémt;} (b) He testified that appellant
never said anything when he found laptops lnthe Oki printer box but in his
statement he stated that appellant told him that he was surprised by what was
in the box; (c) He testified that Thabo turnedf Eahd walked towards the office
while on the other hand he testlfled that the appellant spoke to Thabo about the
contents of the Oki printer box.. '

In my view the mconsnstencnes complalned of are not material. Rikhotso’s
evidence was that appellant approached him pushmg a trolley. In the trolley
there was an OKki printer box together with a tnp sheet. The information on a trip
sheet corresponded with the mformatlon on the le printer box. His suspicions

were raised by the weight of tfhe:ipackage an:d tbe seal on the package. He
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opened the box and found the laptops and the chargers. Even when pressed

under cross-examination his evidence remained consistent in this regard.

It was further submitted that the evidence of Rikhotso supports the appellants
version that Rikhotso was jealous of him and wanted him to be dismissed which

he did. | find the submission to be without merit.

THEFT IS INCOMPLETE

[16]

[17]

[18]

[19]

It was contended on behalf of the appellant that the theft was not completed
and therefore the trial court should not have found the appellant guilty.
According to the appellant the laptops never left the warehouse and therefore

the appellant was not deprived of the items. )

The test to distinguish between completed: and attempted theft is whether at
the time the appellant was apprehended wrth the laptops and the chargers the
employer had already lost control of the property. The question whether or not
the appellant removed the iterns from the ernployer’s control is matter of fact.
The physical act in respect of the property and’rhe distance it has been removed
are not decisive. What is important is whethen the appellant had succeeded in
excluding the employer from-its control overfthe property.

In my view the appellant had “already gained icontrol of the property when he
presented them as an Oki prmter When lehotso checked the serial number
on the box and on the trip sheet they corresponded it cannot be said that at
this point the employer still exercised control ¢ over the property. It was by chance

that Rikhotso became suspicious and opened ihe box.

The learned author CR Snvman 6" edition, at page 490. in his work Criminal
Law stated that: | B

“once “X concealed the article in his "CIOthing, it ceases to be visible to
the shop owner and that exactly for thls reason the shop owner, from that
moment, ceases fo exerc:/se control over the article”. Furthermore, there

is merit in the argument that the moment X concealed the article in his

clothing, it ceased to be visible to the ehop owner and that exactly for
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[21]

this reason the shop owner from that r_homent ceased to exercise control
over the article. Viewed in this Iighf the decisions in which X was

convicted of completed theft cannot be faulted.”

The evidence before the trial court was that the appellant concealed the laptops
and the chargers in an Oki printer box anin?b furiandi. He clearly intended to
remove the items from the employer's premiees and almost succeeded. In line
with what was stated by Shyman above, the company ceased to exercise
control over the laptops and the chargers. ln my view there can be no finding
of attempted theft in such circumstances. I

{

Turning back to the questlon whether the state succeeded in proving the guilt
of the appellant beyond reasonable doubt. The appellant was caught with the
ten laptops and 5 chargers cleverly concealed in an Oki printer box, he had a
forged trip sheet of an Oki prihter, the video fcotage corroborated the evidence
of the state that the appellant had access to the computer where the trip sheet
was generated, he was at Maeilela’s compu:ter at the approximate time the trip
sheet was generated. These vfjactors coupledﬁ_ with the fact that he gave several
different versions regarding who gave him ihétructions to take the items out of
the company points to the gcilt of the appe:lllant | am satisfied that the state
proved its case beyond reasonable doubt. Accordmgly, the trial court correctly

found the appellant guilty as charged

SENTENCE

[22]

[23]

It is trite that sentencing pre-eminently is aématter falling within the discretion
of a trial court. The appealcourt can only; jihterfere with sentence where the
sentence is vitiated by ifregularity or émisdirection or is shockingly
inappropriate. See Director cf Public Pros;ecutions, KwaZulu-Natal v P 2006
(1) SACR 243 (SCA) | s

In sentencing the appellant ;t‘he trial court: thk into account the triad in Zinn
1969 (2) SA 537 (A) consisting of the crime, the offender and the interest of



the society. In particular it considered the fact that the appellant had a strong
family base in Limpopo, he was employable as he had grade 12, the
appellant’s children; it considered the fact that the offence was planned and
the value of the goods was a substantial amount. It found that the appellant
did not show remorse. The tnal court also cons:dered the pre-sentence report
and found it to have down played the mterest of the society and the interest of
the complainant. It found that the fact that the appellant has children as
emphasized by the pre‘-senténce report cain‘not be used by the appellant to
avoid a custodial sentence. ‘

[24] In my view the court took into account all the‘ relevant factors including the pre-
sentence report. It cannot be said from the record that the trial court failed to
consider any important fact or overemphaSIzed one fact over the others. |
therefore find that there was no _m:sdlrect:o_r;, pn the part of the trial court.

[25]  Inthe result | make the following order:

1. The appeal on both conviction ahd sentence is dismissed

4] ! P D KEKANA
ACTING JUDGE OF THE HIGH COURT

| AGREE
: M. L. TWALA
f JUDGE OF THE HIGH COURT
Date of hearing: 28 May 2019

Date of Judgment: 144 August 2019
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