1

Summary: Vodacom (Pty) Ltd v GM Graphix (Pty) Ltd
Civil procedure – Pleadings –Summons – Particulars of claim – Exception – Uniform Rules of Court
This is an exception in terms of which the defendant excerpts to the plaintiff’s particulars of claim as amended on the basis that the said particulars of claim are vague and embarrassing. In its amended particulars of claim, the plaintiff averred that since 2008 the defendant rendered services to it in terms of which the plaintiff received airtime on two sim cards which were linked to its switchboard. In 2012, an employee of Vodacom Loftus Shop approached the plaintiff and proposed to offer the plaintiff package/services that were of a better value than what the plaintiff received under the SM account. The plaintiff was interested in the new offer, it accepted the offer, and concluded a new contract with the defendant (not with Vodacom Loftus Shop). The plaintiff contends that the employees of Vodacom Loftus Shop did, at all material times, represent the defendant. 
The defendant filed a notice to remove a cause of complaint in terms of rule 23(1) of the Uniform Rules of Court on the basis that the plaintiff’s amended particulars of claim were vague and embarrassing, alternatively, do not contain the necessary averments to sustain a cause of action. The second ground was that the plaintiff has failed to establish any basis, whatsoever, in its amended particulars of claim to support its reliance on a breach of a duty of care. 
In deciding on the matter, the court stated that it is not assisting for the defendant to contend that the claim formulated is of a vicarious liability when it is clearly not. Further, it is evident that the plaintiff does not seek to impute any blame or liability on anyone of the Vodacom Shop Loftus employees. The court found that the source of the plaintiff’s claim against the defendant has nothing to do with the conduct of these employees but has everything to do with that of the defendant. According to the court, the defendant misdiagnosed the plaintiff’s case as a claim based on vicarious liability and thereafter sought to demand from the defendant that it plead its case accordingly. Further, the defendant will not be prejudiced should the exception be dismissed or the paragraphs it complains about not be expunged.  
The court held that the defendant can plead to the case as formulated. Further, held that the plaintiff’s case is pleaded in such a manner that the defendant can reasonably know what the plaintiff’s case is and what it is in for. Accordingly, the particulars of claim as pleaded, meet the requisite precision.

