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JUDGMENT

MOORGROFT AJ:

INTRODUCTION

lTh is i sanapp l i ca t ionbrough tby thebus inessrescueprac t i t i onero f the

f l rs t respondent (nomineof f |c io ) fo ranorder tha t the f i rs t respondent

("the first respondent") be placed in provisional winding up' The second



andth i rd responden tsareshareho ldersandd i re .c to rso f the f l r s t

respondentandtheyopposedtheapp| icat ion'Theirappl icat ionfor |eave

to in te rveneaSresponden tswasno topposedby theapp l i can t ,and

correctlY so.

Theapp | i can tavers tha t thecompany isunab le topay i t sdeb tsand is

commerc ia l | yand fac tua l | y inso |ven t .More than th reemonthshas

e |apseds incehewasappo in tedasbus inessrescueprac t i t ioneronT

December2olS'Hebr ingstheappl icat ionintermsofsect ionl4l(2)(a)

(ii) and 81 (1) (b) of the Companies Act 71 of 2008' read with the

provisions of chapter XIV of the Companies Act 61 of 1973'

The second and third resporident did not dispute the urgent nature of the

application and the concession is rightly made' Urgency should be

determined on the basis of the applicant's averments and the application

is urgent.

Theon|yaspec targuedWaScompl iancewi thsec t ion346(4A)o f the

Compan iesAc to f lgT3 .Thesec t ion isquo tedbe low.Theapp l i can t

relies on an affidavit by Ms. cassim, an attorney, who informs the court

that she was advised by the sheriff that the application had been served

onthecompany.This issel f -evidentasthecompanypurportedtoenter

appearancetodefendandthesecondandthirdrespondentsappl iedfor

leave to intervene as respondents. More problematic is the following

averments in her affidavit:
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4.1 The deponent informs the court that the application was served

on the employees at the company's addresses in Rivonia at

the registered address and in Nigel at the principal place of

business, and also by bulk sms. service in Rivonia and in Nigel

was however not carried out by the attorney who deposed to

the affidavit and that she relies on the returns of service issued

by the Sheriff. The sheriff also communicated that the

employees were not represented by a trade union'

Thedeponentalsorefersthecourt totheacknow|edgementby

theSouthAf r icanrevenueserv icere f |ec tedonthenot iceo f

motion to prove service on the $outh African Revenue Service

(SARS.)

A second attorney, Ms. van der MeMe' deposed to an affidavit

con f i rm ing tha tbu |ksms,sweresen t toSARSandtoemployees to

inform them of the application. The bulk sms's did not incorporate copies

of the application but rebrred the recipients to the application available

from the aPPlicant's attorneYs'

The question that arises is whether these affidavits comply with section

346 (4A) (b) of the 1973 Act' Section 346 (4) (a) and (b) provides as

follows:

(4A) (a) When an application is presented to t?rc
'"oirt 

i'n'terms of this section, the applicant must

furnish a copu o.f the application-

(i)

to euery registered" trade union that, as far as tlrc

applicant can re&sonablg ascertain, represents anA

of tne emPlogees of tLrc comPanY; and

(iil 
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to the emPloAees tLemselues-

(aa)

bg affixing e copA of the..appl.ication to ang notice

board to uthich ihe'applicant and the employees

Lir" access insid.e the premises of the compana; or

(bb)

if there is no access to tLte premises bg the apellca.yt

and ttrc emploie"s, ba affixing a copa of -the
oppti.otion to tie front gate of tLrc premises' *y:"

If,plica.ule, faiting unin b-the front door of tLrc

p'iiit"" fiom uthich the compang conducted ang
'busin 

s"-at the time of the application;

(iiil

to the ; and

(iu)

uthich sets out

@) uas comPlied

rttith. [emPhasis added]

[Sub-s. (4A) tnserted bg s 7 of Act 69 of 2002']

Thefai luretofurnishacopytothecompanyi tse| fmaybedispensedwith

wheretheCourt issat isf iedthat i twouldbeintheinterestof thecompany

orcred i to rs toc loso .Condonat ion isnotprov idedfor in respec to f the

employeesorSARSandthe |eg is |a tu remadeac leard is t inc t ion in th is

regard.

The(b)
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Thedeponent to theserv iceandcomp| iancea f f idav i td idno tsee to

servicepersona| lybutrel iesent i re|yonthereturnsofserviceissuedby

the Sheriff and the acknowledgement by SARS'

lnour |awserv ice isusua| |yprovedbyare turno fserv ice issuedbythe

Sher i f f lbu tsec t ion346(4A)o f theCompan iesActo f200saswe| |as in

sec t iong(4A) (a )o f the lnso |vencyAc t24o t lg36con ta inspec i f i c

provisions introduced in 2OO2 relating to service' The legislative

background isdea| tw i th inEBsteamCro(Pty )L tdvEskomHold ings

society Ltd.2 Theprovisions of the superior courts Act relating to service

aregenera lp rov is ionsanddo .no tapp lywhentherearespec i f i c

|eg is |a t i veprov is ionssuchasthosefound in theCompan iesActor the

Inso|vencyAct inrespectofservice. | t is thereforetosect ion346(aA)of

the companies Act of 19l3that one must turn, and not section 43 of the

SuPerior Courts Act'

l 0Theques t iona |soar i seswhether thebu |kSmS's to theemp|oyeesand

SARS sufflce, seeing there is an affidavit by the attorney who sent these

sins,s. ln my view it does not. The Act requires a 'copy of the application'

to be furnished but the sms's merely informed the employees and SARS

of the application. \Nhat we have therefore are affidavits by the two

f f indsec t ion43of theSuper io rCour tsAct10of2013 ' (1 )The
sheriff must, subject to the applicable rules, execute all sentences' judgments' writs' .
summonses, ru|es, orders, warrants, commands and processes of any Superior court

directed to the sheriff and must make return of the manner of execution thereof to the court

"iO 
t" itt" party at whose instance they were issued'

z EB Steam Co (pty) Ltd v Eskom Holdings Co ciety Ltd 2015 (2) sA s26 (scA,) ([2014] 1 AII

SA 294; t2O13l ZASCA 167) paras 5 et seg'
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attorneys referring to returns of the Sheriff and the acknowledgement of

receipt by sARS, as well as confirming the bulk sms's that they sent

themselves and have personal knowledge of, but without attaching a

copy of the whole application as it is referred to in section 346 (4A) (a)'

The deponents are quite simply not persons "who furnished a copy of

the application" accordance with section 346 (4A) (b). The sheriff

furnished the application to the employees, but the sheriff's affidavit is

not before court.

12 ln a number of decided cases

section I (4A) are PeremPtory:

H an nover Reinsu rance GiouP

Money Managers (PtY) Ltd v

it was held that section 346 (4A) (b) and

Standard Bankof SA Ltd v Sewpersadh',3

Africa (Pty) Ltd v Gungudoo;4 Corporate

Panamo Properties 49 (Pty),5 Sphandile

Trading Enterprise (Pty) Ltd v Hwibidu security seruices;6 EB Steam co

(P ty )L tdvEskomHold ingsSocL fd ,TP i to tF re igh t (P ty )L tdvVon

;'rl'il'}itr,';r;;';';;;;i"-;i';iirb!.m;z(9/.ir!9.*,"-+l:-"=t:yi:-3::*"i-db"th"

m"wpersadh20o5(4)sA148(C)par174:, ' | t isc|earfromthe
above that the Legislature used the word 'musti and did not use 'may" The furnishing.of

copies of the application to the commissioner for Inland Revenue, the employees and trade

unions was therefor" tuJ" peremptory (obligatory)and not.permissive' !:"" ?-"-?33I^

goncerned'."
a Hannover Reinsurance Group Africa (Pty) Ltd v Gungudoo 2012 (1) SA 125 (GS-J) para 14:
,,ln terms of the provisions of s 9(4AXb), applicants' attorneys w.ere obliged to file an

affidavit either before or during tne nearing'of the application wherein the steps taken by

ilre appficants in compliance iith the prwisions of s 9(4A) are set out."
5 Corporate Money tttirig"o ftfl tld v P.anamo Properties A9 fty) Ltd 2013 (1) SA 522

(GNp) para 10;,,proof ot-sucn'ruinis6ing by means _oi an affidavit is ... peremptory"
E i;;;riit" Trading Eiterprise (Ptl Ltiv ilwihidu Security Services CC 2014 (3) SA 231

GJ) para 74:,,ttisilear tnat 
"orpif"n"" 

with s 346(4A[a)(iii) is peremptory in the sense

that a copy ot tne appiication must be furnished to bnnS. The same applies to

service on slns ov means of an effigavit ts,3a9(4AXb!'l
7 EB Steam Co (pty) 015 (2) sA 526 (SCA) (t201411 Atl

SA 294; t20131 ZASCA 167) Para 15'
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Landsberg Trading (Pty) Ltd.BThese cases require an affidavit by the

person who furnished the application'

The decision in corporate Money Managers (pty) Ltd v Panamo

propefties 49 (Pty) Lfd was overruled by the supreme court of Appeale

but only in respect of the question as lo when the application papers

must be furnished to the specifled persons and not in respect of section

346 (4A) (b).

HoWeVer ,EBSteamCo(Pty )L tdvEsk6mHold ingsSocL td , l? i sa |so

authority that the court may by reasons of urgency or logistical problems

grant a provisional order even when the application papers have not yet

been furnished to employees' Wallis JA said:

t12l '." It is qlso unnecessary to spell out the

circumstances rn rtthich a courl should be prepared

at the stage tuhen a prouisional uinding-up order is

sought ti grant anird'er notrttithstanding the faet
tiii ttn" 

"application papers haue not get been

furnishedio.employees.Ordinarily.thisshouldbe
done before a pr6uisional order is granted byt

reasons of urgencA or logisticat problems in

furnistting tLrcm uith the application papers maA
' -prouid.e 

lround's for a court to allou them to be

furnisheld afier the grant of a prouisional order'

15At f i r s ts igh t i tSeemsas though theSupremeCour to fAppea |gave i t s

14

ffi v von Landsberg Trading (pty) Ltd 2.01s (2) sA 550 (GJ) para 36:

,,What is clear from s i4et+AttOl is that whoeu"it,'ni"n"s the application' on.any of the

parties referred to in the 
"""ilon, 

must Oepose to an affidavit which sets out the manner in

which s 346(4AXa) was complied with'"
s EB Steam Co (pty) ttd v Eikom Hotdings Sociefy Ltd 2015 (2) sA 526 (scA) ([2014] 1 AII

SA 294; [2013] ZASCA 167) Para 12'
10 EB Steam Co (W) Ltd v Eskom Holdings Societv Ltd 2015 (2) SA 526 (SCA) (120141 1 AII

SA 294; I2O13l ZASCA 167) Para 15'
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b |ess ing to thegran t ingo faprov is iona lo rderunderc i rcumstances

where the application was not served in terms of section 346 (4A)' ln the

contexthoweverthejudgmentdoesnotsaythatnon-compl iancewith

section 346 (4A) (b) may be condoned under appropriate circumstances

(suchaSext remeurgencywhich isnot thecase in thepresentmat te r )

bu ton |y tha t i tm igh tappear f romthea f f idav i t , fo r ins tance , tha t

employees could not have been furnisneO riritn the application papers

becauseeven though i twasa f f i xed to themainga tebecausea | l the

emp|oyeeshad|e f t thepremises .The judgmentsaysnoth ingaboutno t

requiring the affidavit'

Read ing the judgementas ;awho |emakes i t c |earhowever tha t the

statement quoted above relates to the question whether the steps taken

were sufficient and not with the question whether the court may condone

non-compl iancewithsect ion346(4A)(b).TheLearnedJust iceofAppea|

went on to saY:

[14] It cunnot' Ltotaeuer' be the case that courts are

hamstrung and ptrecluded" from deating ultft

;;pli;"fi;" for tainding-up 'or 
sequestration

because they are uncertaii uthetLrcr the application

hasinfactcometotheat tent ionofa l lemplogees,
That is not a sensible construction of this

nqu*"*"nt' [1 1]1 1 Were that the case tlrc statutory

*Jioa" of 
'ptacing 

the application papers on a

;;;;; ;""ia-to *ni"h tLrc emplogees haue access,

o' iiittni"g them ti t:'n" gatesZf fremises uthere the

emplogees uJorK' 
"ouid" 

rLeuer be accepted as

sufficierfi' The usual wag of acttieuing certaintg in

11 Ekurhuleni Metropotitan Municipality v Germiston Municipal Retirement Fund 2010 (2) sA

4ss (scA) paras 12 -'i'i'fuil"ltil4y,111gjiii'iir"t'iii rria r. Enau^eni Municipatitv 2012

(4) sA sss (scA) uzoiii)'Li'ii zaz; tzylil zAscA 13) para 18'
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regard to the receipt of documenfs ls bg requiring
seruice in accordance with the ruIes of court, but
that is not uhat the section demands. In mg uieu
the proper interpretation of the requirement that the
application pa.pers be 'furnished' to"the identified
persons is that theg must be made auailable in a
manner reasonablg likelg to make them accessible
to the emplogees. It is not a requirement tlnt the
court must be satisfi.ed that the application papers
haue as a matter of fact come to the attention of
those persons. It is in that sense that I refer
hereafier to furnishing the application papers to
emplogees.

The SCA judgment is authority for the proposition that in urgent matters

the Court may consider the affidavit Oy ine person who furnished the

application who did not affix a copy of the application at the premises but

who used some other, perhaps more efficient means under the

circumstances. In cases of extreme urgency it may even be that a Court

could condone the failure to strictly comply with section 346 (aA) but

accept substantial compliance when presented with a service affidavit

setting out the reasons for the failure to strictly comply. That is not the

case in the present matter - the application is urgent but more than two

weeks have elapsed since the application was initiated and there was

srjfficient time to comply with section 346 (4A) ( b).

I conclude that the affidavit by Ms. Cassim does not comply with section

346 (4A) ( b) as she is not the person who furnished the affidavit, that

the bulk sms's did not cure the defect as it did not contain a copy of the

application as required and as no case is made out for deviating from the

provisions of section 346 (4A) (a) (ii) (aa) and (bb), and that non-
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compliance can not be condoned'

Sec t ion346(4A) (b)mustbecompl iedwi th in respec to fSARSandthe

emp|oyees.Aff idavi tsbytheSheri f fandthepersonwhofurnishedacopy

to the SARS should suffice'

The following order is made:

g

Thesecondandthirdrespondentsaregranted|eavetointerveneinthe
application; .
The matter is removed from the roll'

The applicant is oitu"Lo io r'r" an affidavit or affidavits in compliance with

section 346A (4) (b) of the companiesA.ior of 1973 before re-enrolling the

matter in the Urgent Court;
in" 

"ott. 
shall be costs in the application'

'4*
CTIHC JUDGE OF THE HIGH COURT

Date of hearing: 12 June 2020

Judgment delivered: 12 June 2020

Corrected: 22 June 2020

AttorneYs for the APPlicant:
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Cassim|nc, te|0124607700,emai| | i t igat ion@cassim|aw.co.za

Appearance for the Applicant: Mr' R Raubenheimer

AttorneysfortheRespondents:DeBeerAttorneys' te|011814-8201nemai|

Appearance for the Respondents: Mr' L Froneman

10


