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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG








          CASE NO: 2019/12696
	In the matter between:
	

	GOBI HOLDINGS LIMITED
	Plaintiff

	and

	FAIRBRIDGE ARDERNE & LAWTON INCORPORATED t/a FAIRBRIDGES WERTHEIM BECKER
	Defendant

	BERNADT VUKIC POTASH GETZ ATTORNEYS
	Third Party


	JUDGMENT SUMMARY 


Exception raised by a third party law firm – failure to disclose a cause of action – liability of attorney toward non-client counter party to a commercial transaction – basis of liability claimed to be in delict – no delictual duty by attorney to a non-client counter party in circumstances – no facts pleaded to premise the existence of the legal duty in the context of the commercial transaction- no legal duty by attorney to non-client where it would conflict with duty toward own client – no cause of action disclosed – exception accordingly upheld.
Background facts
The matter concerned an exception argued between law firms who had each represented one of two parties in a commercial transaction. Gobi Holdings Limited (the plaintiff), had appointed the defendant as its legal representative in a share sale transaction with Platinum Hospitality Corporation (‘Platinum Hospitality’). Platinum Hospitality was represented by Bernadt Vukic Potash & Getz Attorneys (‘BVPG’). Gobi holdings and Platinum Hospitality concluded a ‘Texas shoot out clause’ the effect of which the seller or purchaser was not known between them until the close of the transaction.   
The plaintiff suffered a loss by virtue of an alleged failure by the defendant to comply with the transaction requirements, by not submitting transaction closing documents as per addendum to a share sale agreement. The plaintiff instituted an action against the defendant to recover damages arising from a breach of contract, claiming that the defendant did not fulfil its mandate by acting with reasonable skill and care in respect of the transaction. The defendants sought to join BVPG to the proceedings by issuing a third party notice. BVPG raised an exception is response.
Argument
The defendant’s basis for joining BVPG to the proceedings was that the issue to be determined in the legal proceedings between itself and the plaintiff was substantially the same as the issue to be determined between it and BVPG. The defendant argued that BVPG was liable, or at least jointly or partially liable, in respect of the plaintiff’s claim against it. It argued that BVPG was responsible for receiving and holding the transaction documents in trust (as per the contract), and that it had breached its responsibility by not properly advising the defendant that the outstanding documents had to be delivered, and that it misled the defendant in an email in this regard. It argued that BVPG, as ‘a stakeholder’, was delictually liable for the loss.
Given there was no privity of contract between the plaintiff and BVPG, the defendant argued it sought to join the third party based on a claim in delict.  

The Court
The Court focused on the question of whether BVPG owed a delictual legal duty to the plaintiff to prevent the loss that it suffered. If no such legal duty existed, there was no valid cause of action disclosed. 
The Court rejected the argument that BVPG was a stakeholder to which legal liability could be attached. The Court defined a ‘stakeholder’ as either someone with an interest in the issue, or as an independent party holding a stake on behalf of two parties. Neither definition encompassed the role of BVPG, who acted in terms of a mandate from a contracting party, and was not independent. Further, BVPG did not have a direct interest in the matter. 
The Court held that BVPG’s contractual duty in being the custodian of the documents arose after the closing of the transaction, and did not give rise to an obligation to advise the other transacting party of its own obligations in terms of the contract. It was the defendant’s sole contracted duty to assess and ensure compliance with transaction requirements. The defendant did not demonstrate that it had to rely on BVPG in order to fulfil its obligations. To suggest otherwise would impute an untenable dual role on BVPG, potentially in conflict with its own client. It was therefore not desirable to impose a legal duty on BVPG. Accordingly, the exception was upheld with costs.
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