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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO: 12994/18

In the matter between:
AARIFAH SECURITY SERVICES CC


APPLICANT

and

JAKOITA PROPERTIES (PTY) LTD


FIRST RESPONDENT

NU-LINE ELEVATOR PRODUCTS (PTY) LTD
SECOND RESPONDENT

REGISTRAR OF DEEDS JOHANNESBURG

THIRD RESPONDENT

NU-LINE PROPERTIES (PTY) LTD


FOURTH RESPONDENT

SUMMARY FOR HEADNOTE

Immovable property – sale – successive sales – pre-emptive right – formalities – holder must exercise pre-emptive right by submitting offer compliant with formalities within period stated for exercise – period commences when notified of contingency, not only after compliant offer received from grantor – to exercise remedy in Oryx
 bilateral bespoke offer and acceptance required by holder and grantor to constitute valid sale – but acceptance by grantor not required for pre-emptive right to be timeously exercised
_____
After Mokone 
 and Van Aardt,
 the holder of a pre-emptive right over immovable property, if the grantor has sold the property to a third party in violation of the pre-emptive right, may exercise the remedy provided for in Oryx.
 A sale between the holder and the grantor would, however, come into being only if a bespoke offer and acceptance were executed in writing by both parties in compliance with the formalities of the Alienation of Land Act 68 of 1981. This does not mean, however, that, in order validly to exercise the pre-emptive right in time, the holder must procure such a sale by achieving the execution of the deed by the grantor (seller) within the period allowed for the exercise of the pre-emptive right. What the holder must do validly to exercise its right is, within the period allowed for the exercise of the right, to submit an offer, on terms no less favourable to the grantor than the terms of the third party sale, that, if countersigned, would comply with the formalities. Should the grantor then decline to countersign, it could be compelled to do so.
Van Deventer 
 is not authority for a general rule that, before the period commences for the exercise of a right of pre-emption on the occurrence of a notified contingency, the grantor (seller) must first make an offer in writing to the holder complying with the formalities. 
The grantor and holder cannot by subsequent agreement purport to alter the question whether the pre-emptive right was validly exercised, against the contending rights of the rival third party purchaser.
*

A commercial property lease conferred on Aarifah as tenant a pre-emptive right. Jakoita as owner sold the property to Nu-Line in violation of the pre-emptive right. The pre-emptive right provided that, should Jakoita want to sell, Aarifah will have the first option to buy and will be given 48 hours to respond.

After the sale to Nu-Line, Jakoita advised Aarifah by email on 16 January 2018 that it had received an offer from Nu-Line, attached the deed, and afforded Aarifah the 48 hour opportunity. Aarifah’s principal, Khan, responded by email on the same day saying he would definitely be willing to submit an offer and to sign an offer to purchase (OTP) the property. On 29 January 2018, Khan emailed a signed and scanned OTP to Jakoita. The OTP designated Khan as the purchaser and stipulated that it would be accepted if signed and submitted by the seller (Jakoita) within a stipulated period. It set a purchase price of R150,000 less than the Nu-Line deed, and differed from the Nu-Line sale in other respects. R150,000 was the commission payable by Jakoita in the Nu-Line deed. It appeared that Khan and Jakoita were under the impression that no commission was payable if Aarifah purchased the property.
On 30 January 2018, Jakoita forwarded an email from conveyancers to Khan which tabulated various differences between the Nu-Line offer and the Khan offer. It turned out that commission of 7% (R140,000) was payable in terms of the lease, and on 6 February 2018 Jakoita advised Khan of this and that it had decided to proceed with the sale to Nu-Line. Khan responded the same day saying he was willing to pay R140,000 commission but “be that as it may, you can decide in which way you would like to proceed”. Jakoita responded by saying it wanted Khan to do the sale, but was bound to Nu-Line unless a better OTP was forthcoming. No further OTP was submitted by Khan and in March 2018 Aarifah’s attorneys asserted that Aarifah had validly exercised its pre-emptive right. After an interim interdict was obtained to restrain transfer to Nu-Line, Aarifah and Jakoita executed a deed of sale for the property in April 2018. A previous court order stated a question for separate determination for the court, namely whether Aarifah had exercised its pre-emptive right in January 2018, leaving the matter of the deed of sale executed in April 2018 the subject of the filing of further affidavits.
Held – In order to exercise its pre-emptive right effectively, Aarifah was required to submit to Jakoita a signed and written offer within the 48 hour period that complied with the formalities for the sale of land.
Held – The 16 January 2018 email did not comply with the formalities, given the provisions of s13(1) and s4(3) and 4(4) of the Electronic Communications and Transactions Act 25 of 2002.
Held – The 16 January 2018 email was in any event not an unequivocal offer or acceptance of the terms of the Nu-Line deed.

Held – The 48 hour period within which Aarifah had to exercise its pre-emptive right had commenced when Jakoita advised Aarifah of the sale to Nu-Line and gave it 48 hours to respond.

Held – The OTP submitted on 29 January was submitted too late to be an exercise of the pre-emptive right, was in any event on terms that were less favourable to Jakoita than the Nu-Line offer, designated Khan as the purchaser, and was not submitted as an offer complying with the formalities, as it was conveyed only by email.

Held – The letter of demand by Aarifah’s attorneys of March 2018 could not be a valid exercise of the pre-emptive right.

Held – The execution of the deed of sale in April 2018 was also not a valid exercise of the pre-emptive right.

Held accordingly – Aarifah had not exercised its right of pre-emption.
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