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Summary - Merchant West v Sappi Southern Africa and Others
Contract - written contract - non-variation clause –service level agreement – written consent from both parties – cession – action proceedings – balance of probabilities – claim – quantum
This is an action proceeding in which the plaintiff claims payment from the first defendant. By way of background, the first defendant entered into a service level agreement in terms of which the fourth defendant was to render certain services to the first defendant. When a certain work has been done the fourth Defendant would present invoices to the first defendant for payment. Thereafter, precisely on the 14 March 2012, 26 June 2012 and 13 June 2013, the fourth Defendant and the plaintiff entered into a cession wherein the plaintiff purchased certain invoices at a discount of 20%. The invoices purchased totalled R887 900.
On the basis of the cession, the plaintiff presented the “ceded” invoices to the first defendant for payment. The first defendant when paying those invoices, he made certain deductions. As a result, the plaintiff now claims payment from the first defendant in the amount of R740 751.04 plus interest thereon and costs of suit.
The issue was whether clause 23.1 of the service level agreement constitutes a non variation clause also known as the Shifren clause. If so, whether the parties to the service level agreement consented to the cession in writing. The court was satisfied that clause 23.1 constituted a non-variation clause. The court further stated that it was clear that the service level agreement envisaged that the parties to the must consent to a cession in writing. The court concluded based on the evidence before it, the plaintiff has failed to prove that consent for the cession was obtained from both parties to the service level agreement. Accordingly, the plaintiff’s claim was dismissed with costs.
