Summary of the judgment in Michael Motsoeneng Bill v Waterfall Estate Home Owners Association NPC & another (case no. 2019/21837)
1. Spoliation – of immoveable property or right of access
2. Possession and dispossession of fixed property – not established
3. Quasi-possessio of right of access to residential estate
4. Quaere: whether right of access is possessory or merely contractual right; whether applicant has been dispossessed of that right; whether the dispossession is unlawful
5. A right of access is an incident of possession or control of fixed property. This applies to the applicant’s right of access and his right to have contractors access the property.
6. The mere fact that rights may be contractual does not exclude these rights as being possessory.
7. Quasi-possessio of a right is obtained by exercising the right.
8. Biometric access of applicant linked to property deactivated but access linked to another property remains.  The deactivation constitutes a dispossession of the particular right of access.
9. Dispossession unlawful as contractual provisions which serve as the basis for the dispossession permit self-help, are thus contra bonos mores and unenforceable.
10. Also, the relevant contractual provisions do not authorise the respondents to deactivate the applicant’s biometric access and to refuse access to applicant’s contractors.
