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1. TheapplicantseeksinthisapplicationpaymentbytherespondentofthesumofR2

6g0 046.39 with intere$t calculated at the prime ratel from 25 October 2019 to date

ofpayment,andcostsonthescaleasbetweenattorneyandclient'

The claim arises from the provisions of a written lease' concluded between the

applicant,aslandlord'andtherespondent,astenant,inrespectofcertainindustrial

premisessituateinRoodepoortGauteng.Theleasecommencedon,lJanuary2014

and terminated by effluxion of time on 31 December 2018'

ln terms of the lease, the respondent was obliged monthly to pay, either to the

applicant or to the local authority direct (but nothing seems to turn on this)' the cost of

electricity consumed on the premises, in addition to other amounts which are not

germane to this matter'

The lease provided in this regard that:

'7.5 lf there is any dispute as to the Tenant,s liability for the .payment 
of

any of such items,"i"rr"o to in this clause [including, at clause 7.1.1'

,the cost of att eteliilit,, ln.frding but noi limited to the electricity

maximum demand charges consumed. by [the 191?.ltl on the Leased

premises,l or to tne amJunt anO extent of iucfr liability, the Landlord's

auditors shall determine the quantum' nature and extent of the

Tenant's liabilitY.

TheTenantshallthenbeobligedtopaytheamountssoestablishedto
the Landlord.'

2.

3

4.

7.6

1 The 
,prime, rate defined at crause 1.3.7 of the rease is 'the pubricry quoted b.asic rate of interest at

which the Standard ir.r ot South Africa t-imlteO will lend funds on overdraft''
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5. After the termination of the lease, a dispute arose between the parties as to the

amount,ifany,payablebytherespondenttotheapplicantfortheformer,S

consumption of electricity while in occupation of the premises during the currency of

the lease.

ln terms of clause 7.5 0f the lease, the matter was referred for determination to the

applicant's auditors, Madhi Meyer stein chartered Accountants lnc ('MMS',)' The

latter presented a report concluding that the amount payable by the respondent was

the sum now claimed by the applicant herein'

The respondent disputes that that amount is owing'

Theapplicant,ablyrepresentedbyMrlles,makesoutasimplecase:thatadispute

astothequantumoftheliabilityinrespectoftheelectricityconsumptionarose,that

the quantum was then determined by MMS in terms of the lease' and' accordingly'

that amount is payable to it by the respondent under clause 7'6 of the lease'

The respondent, ably represented by Mr Saks, raises the following defences:

9'l.ThedisputeresolutionprovisioncontainedinclauseT.Softhelease

terminatedwiththeexpiryoftheleaseitself,and,accordingly:

g.l.l.anypurporteddeterminationbyMMsundertheleaseisofnoforceor

effect,

g.l.2.theapplicantisthereforeobligedtoprosecuteitsclaimintheordinary

manner by instituting action should it so wish'

6.

7.

8.

9.

3
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10

g.2. lf, however, it is found that clause 7.5 survived the expiry of the lease' the

respondent disputes the correctness of the purported determination by MMS'

and is at this stage entitled to avoid the effect thereof on the grounds that:

g.2.1. the determination by MMs was not in fact any determination at all by

MMS since it relied ,pof ,r," report of a company by the name of

I

Energi Concepts (Pty) Ltd 
['enerOi') 

whose business it is to investigate the

ss of charges lmaoe by the local authority for electricity

consumption; the latter, i.rgr"r the respondent, usurped the agreed

I

function of MMS which mJrerv 'rubber-stamped' Energi's report;

i

g.2.2. there are several materi{t errors in the calculations of MMS such that

ments by the res[ondents were not taken into account and that a

I

portion of the debt had blcome prescribed'

i

rt, the disputes jof fact are so far-reaching that the matter is

incapable of resolution on ,{tion and ought to be referred to trial.
I

I

I

The determination of this application

must, in mY view, dePend in the first i

, if indeed it can be determined on the papers'

instance on whether or not the contention by the

respondent that the clauses in question did not survive the expiry of the lease is

correct, and if they did, in the second instance, on the meaning and effect to be

attributed to crauses 7.5 and 7.6 0f the rease. The intended meaning and effect of

those clauses must be determined primarily within the four corners of the lease as a

whole.
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11. The agreement to refer any dispute about the 'quantum, nature and extent' of the

respondent's liability for the electricity costs to MMS was, in my view of the

probabilities, not intended to be an arbitration clause Neither party contends to the

contrary. The mere nomenclature which contracting parties may attach to such a

clause is not definitive of its nature2, even though there is none here; and nor are

there any procedural or other prescriptions in the lease as to the manner in which this

clause is to be implemented, although this, too, is not a sole determinative factor' I

agree with the submissions of both parties that the most probable inference from the

termsofthelease(orlackthereof)isthatthepartiesintendedthisquestiontobe

determinedbythenominatedrefereeinasummaryandspeedyprocedure.

A referee in that position acts in effect as an expert lt is his or her duty' in the words

of Boruchowitz J (speaking for the Full court of the then witwatersrand Local

Division and referring to an expert valuer, a distinction on which nothing turns for

present PurPoses) -

,to hear and determine a dispute but to decide the questions submitted to him by

the exercise of his judgment and skill without a iudicial inquiry. He does not

exercise a quasi-judicial function' The valuer is not required to hear or receive

submissions from either party' nrr inat is required is that he exercise an honest

judgment, theZtrbitrium boni-viri,".... nn 
"*p"tt, 

unlike an arbitrator' is not bound

to receive submissions from either party .. ft," material upon which an expert

generally orr., 
-ni, 

decision is- oescr'ioed by Ronald Bernstein in his work

Handbook or-iioitration practice 2nd ed (1993) at 2.4.1in the following terms:

,WhereadisputeisresolvedbyathirdpersonactingaSanexpert'the
primary ,"tuiirf on which fre atts is his own knowledge and experience'

supptemenl"o ir r," thinks tit uvlii rris own investigations, and/or (ii) material

(which neeO not conform to iules of "evidence"f put before him by either

12

2 Perdikis v Jamieson 2OO2 (6) SA 356 (W) at para [5]
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13.

party. An arbitrator on the other hand, acts primarily on material put before

him bY the Parties."3

It goes without saying that the very puirpose of such a clause is to divest a court from

exercising that power: the parties have elected to place the dispute in that hands of

another party in the place of the Cour|t for reasons best known to themselves and to

be bound thereby, whether the decision be right or wrong'a

For this reason, I do not agree with Mr Saks that a Court has the power to determine

thedispute,ifofcourseitisfoundthatthedisputeresolutionclausessurvivethe

determination of the lease. Even, therefore, if the applicant's claim for payment is

denied in this application, it would not, upon the aforegoing finding, be open to me to

disregardthetermsoftheleasebyreferringthemattertotrial'or'forthatmatter'to

evidence for the determination of any more discreet question of the true quantum of

the aPPlicant's claim, if anY'

Merely because the agreement containing such a clause may not prescribe

procedural other provisions for the manner in which the expert is to proceed' does

notmeanthattheexpertisobligedtoactinavacuum,albeitthattheprocedurein

this matter was obviously intended to be informal, it being up to the referee himself or

14.

15

3 Perdikis v Jamieson (ibid' supra)

a .Unlike an arbitrator, a valuer does not perform a quasi-judicial function but reaches his decision

basedonhisownknowledge,indepeno"ntryo'.supptementedifhethinksfitbymaterial(which
need not conform to the rules of erioencll ptr""b'before him by either party' whenever two

parties agree to reter a matter to a tnlri ioi o,!"ision, and further agree that his decision is to be

finat and binding on them, then, so ronJ 
"'s G;i;'Yi: at-his decisi6n honestly and in good faith'

the two parties are bound by it., Lufun Jiip,napnuli & Assoc iates (Pty) Ltd v Andrews 2008 (2)

SA 448 (SCA) at 455 Paral22l



herself to determine the procedure to be adopted Again, I urrderstand both Parties

to be ad idemin this regard'

16.lfindpersuasivetheviewexpressedinanAustraliancaseofTrianoPtyLimitedv

Triden contractors Limited which, in my view, is consonant with our law, and in

which it was held bY Cole J that -

17.

ffiffianfill. Thereisno

iCortt will determine procedures' l.t is a matter

^; ,4atarminetion bv the

ln the absence of agreement as to such procedures, in my view' therefore' they are

matters within the purview of the expert's function and task' and are to be decided

uponbyhimorher,withorwithoutsuchsubmissionsasheorshemaydeem

necessaryordesirabletocallforfromthepartiesastothisquestion.

Firstly, then, l turn to consider the question of whether or not clauses 7.5 and 7.6

survived the exPirY of the lease'

lthasbeenauthoritativelyheldthatanarbitrationclausesurvivestheterminationof

the agreement in which it appears, save in circumstances more fully referred to

18.

19.

below. ln Atteridgevilte Town councit v LivanosT such a clause was classified as

s 11092) 8 BCL 305

o at 307, mY emPhasis

7 1ss2 (1) SA 296 (A) at 3031-306C

reason to imPlY a term that
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20.

21

a ,secondary obligation' which is {." ipso facto lerminated with the primary

I

obligations under the agreement' 
j

firstly, that that 
lr.r" 

i' distinguishable in one respect and'

secondly, submits that this matter ratt{ into a species of exception referred to therein'

i

His arsument is that. 
i

21.1. it is not an arbitration clause .'Jnou,. scrutiny in this case and that it is therefore

I

distinguishable from the Attelfrde eville Town Council case;

i

Zi.Z. even if it is not, it falls within {ne 
purview of a dictum by Smalberger JA in that

judgment as follows:8

.Whereacontractisdissolvedorcancelledbymutualconsent,any

submissiontoarbitrationcontainedinthecontractmust,generally
speaking,"r,ouetakentonaveueendissolvedorcancelled.'..This
is in keeping *iil", the principle enunciate d in Heyman and Another v

Danuinsdi,';;;i1 liiril is] iHul 't 
3aGA (per Lord MacMillan):

'lt is clear, too, that the parties to a contract may agree !9'P:i"q
it to an end to all intentJanJprrporus and to treat it as if it had

neverexisted'lnsuchacase,iitherebeanarbitrationclause
in the contract, it perisrrei with the contract. lf the parties

substitute a new contraci for the contract which they have

abrogated,thearbitratLnclauseintheabrogatedcontract
cannbtbeinvokedtortnedeterminationofquestionsunderthe
new agreement''

Thereasonforthisisthatmutualagreementtocancelacontract(or
consensual cancellation) is ,'.oniL.t whereby another contract is

terminated .,. This brings to an end the rights and obligations of both

parties to th; earlier coirtract, ,no in"* is-no longer any debt or right

of action in existence. Neitherls ieft witrr any claim against the other

arising from the earlier contract "''

8 At 304H



22. Astothefirstbasis,lcannoreasoninlaworlogicwhythetypeofanalternative

disputeresolutionclause,whether,thatis,itisanarbitrationclauseoronereferringa

dispute to an expert referee, makes any difference' The nature of the procedure to

beadoptedforthepurposesofalternativedisputeresolution,excludingby

agreementtheauspicesofanordinaryCourt,cansurelymakenodifferencetothe

principle enunciated in the Atteridgvilte Town council case' I accordingly reiect

that contention.

As to the second basis, I find that the lease in this matter expired simply by the

effluxion of time. Toward the end of the lease period' the respondent gave notice

that it would not exercise an election to renew the lease in accordance with a

provision of the lease to that effect. I leave aside the debate concerning the mostly

factualquestionofwhetherarenewalofalease,someofthetermsofwhichmay

require further negotiation, would constitute an entirely fresh agreement' or merely

the continuation of an existing agreement' The submission by Mr Saks' however'

thattherespondent,snoticeofnon-renewal,iflmaycallitthat'compriseda

consensual termination of the lease, and as such falls to be dealt with at law

accordingtothedictumofSmalbergerJAquotedabove,seemstomeonanybasis

misconceived and cannot seriously be entertained for all its apparent ingenuity'

ln any event, the further finding of Smalberger JA' then

authority, puts paid to this argument:e

relying on venerable

23.

24.

e At 305C-F (mY emPhasis)

I
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Thepresentmatterisinprinciple^onallfourswiththecaseofscriyenBrosv
Rhodesian Hides a iloauie Co Ltd-ind Others 1943 AD 393' where it

was held that repuJration of a contract does not destroy the efficacy of an

arbitration clause in ,r.r, contract. ln this regard the remarks of rindall JA at

401 are aPPosite, where he said:

,But the heads of argument of Mr De Villiers, who appeared for

Scrivens in this Cortt] ttfe the point that the contpany repudiated

the contract in toto 
"no 

*r. therefore not entitled to avail itself of the

arbitration clause, tne iraim and the counterclaim going to the root of

the contract. The tril.v ,.o.rlying this contention is the assumption

that a repudiation of a tontract (in il"re sense of a refusal to continue

performance under itj Uy one party puts the whole contract out of

existence. lt is true th,i; 
'"pudi'tion 

of a conlract by one party may

re|ievetheotherp,,tvottr'".obligationtocarryouttheothertermsof
the contract after tnu'O't" oi 

'up'Jdi"tion' 
but the repudiation:'::ryl

25.

['J:;T;;iilr:y ;-tne aruitration ctause .Lne rear oniect ot tM
:^ t^ nra,,i.to cttitehlo machinerv for the Selllement of disputes

Lasily, the invitation from tne res{ondent on 7 February 2019 (dealt with further

licant shouro aci by referring the dispute to the referee suggests

ihat clauses z.l ano 7.6 survived the termination of the lease,

regardless of how that terminatiorf was brought about. That is not' of course'

a matter of faf, evidence of the parties' understanding of an

agreement is not relevant to the]oblective construction of its meaning; but their

conductinperformingitmayindeedberelevantinsomecircumstances.l0

that clauses Z'SJand 7'6 survived the expiry of the lease'
26.

10 capitec Bank Holdings Limited-!.lytner v coral Lagoon lnvestments 194 (Pty) Ltd &

others- unreporte d (47O:2O2O) l2o21lzn6Cn 99 (9 July 2021), al para 154)



11

27. The next question for determination i whether or not the respondent's objections to

the MMS determination are such that

thereof.

is entitled at this stage to avoid the effect of

28. I revert brieflY to the facts'

29. On 29 January 2019 the aPPlicant's made demand upon the respondent for

payment of an amount of R7 178 5 3.65 in respect of electricity consumed on the

premises on the strength of an i in that amount from the City of Johannesburg'

30. On 7 FebruarY 2019, the re attorneys replied to that letter in which they:

30.1 stated that the resPondent satisfied that it owed no further monies as

regard anY of the utilitY costs the applicant;

30.2 invited the aPPlicant to the dispute resolution mechanism of clause 7'5

to obtain a determination by the applicant's
of the agreement in order

auditors;

30,3. stated, in addition, that had advised their client that 'it would not be

ination, and [it] therefore reserves the right to
bound to accePt such

deal with the auditors' ion in the appropriate manner and forum

should it be necessarY to

31. On 26 FebruarY 2019 the aPPlica s attorneys advised ther respondent's attorneys

that theY would accede to that

At no time did either of the Pa enter into any discussions, either inter se or with
32.

the referee, about anY Procedure be adopted to enable or assist MMS in making

so.'
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its determination; save that the at some stage procured the Energi report

which was then made available to MM

33. It would appear that, PrimarilY on

determination which led to the

application.

other things, to a disclaimer bY M

task beyond its caPabilities, and

It is noteworthy that the respondent

clause 7.5 of the lease, suggest an

application. lt evidences that

become more conscious of the

on that basis that MMS itself did not in

by the lease; and that the rePort was

did not, when it invited the applicant to resort to

means by which the parties should be heard by

nsequences of its conduct at a time prior to the

The question is this: 'Was the respondent entitled

strength of that

ion of the

report, MMS reached its

amount claimed in this

34 The resPondent Points to several a inaccuracies and inconsistencies in the

MMS determination of varYing of significance and effect lt points' among

that to 'rebill' the electricity account would be a

effect make the determination as

consequentlY so wrong and to s a degree wide of the mark that' on a proper

computation of the account, it is the

for monies over-paid by the latter'

icant which is in fact liable to the respondent

35.

MMS prior to its conclusion of the ination. lt did not submit any documents to

MMS to suPPort its case, much less

hearing.

call for consent to make submissions or to hold a

36. This fact bears PertinentlY on of the questions posed by the respondent at

practice note as one for determination in this

respondent appears a little belatedly to have
paragraPh 7.5.1 of the Parties' jo

finalization of the dispute by MMS'



to be afforded the oPPortunitY of

finalized their determination of the

37 ln my view, there is no reason whY a

attorneYs who ought to have been aw

au fait with the facts of the matter'

both respects, should not at the first

and regardless of anY view of the

sought to make itself heard as

determination should Proceed and,

with the referee and its oPPosing

38 The crucial Point is that there is

approach would have been

therein, silent as it maY be in that

of those Parties refused, or would

that it be Permitted to make

The question Posed bY the re

further question: what, then, if it

do about it?

It did nothing. lt remained suP

clear: the resPondent accePted

without the referee's necessarily

either PartY as to what was

outstanding in favour of the

39

40.

13

representations to thel expert before they

m?'

to such a clause, represented, as here' by

of the legal position, anrd who were certainly

therefore of the consequ€)nces of the clause in

lly, before the determination be made'

as to the procedure to be adopted' have

the manner in which it desired that the

e necessary, to havel reached agreement

in that regard.

ng in the lease to s;uggest that such an

to the intention of the parties as expressed

. There is no evidencc' before me that either

refused, any request from the respondent

quoted above, accordingly prompts the

to make representations, did the respondent

. The inference on the facts before me seems

at the determination ma'1 indeed be arrived at

to entertain the submissions or documents of

then the vexed question of the quantum' if any'
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41.

42

all as to whY that was so, cannot

anything, this statement suggests (

from anYthing else' a rePudiation

secondlY, a waiver bY the respo

at least to seek to ParticiPate' in

the determination having been

stated reason even to attemPt to

purported to reserve its rights to

concluded and handed down'

that such an approach is inimical

lease as to the manner in which

That is so even if the res

interPretation that the

events, that is a steP which the re

the form of a counter-aPPlication'

ance the respondent's case at this stage' lf

one needs put it no higher) firstly' quite apart

provisions of clause 7'6 of the lease' and'

of any rights it may have had to participate' or

or another manner, at the crucial time pdor to

down. ln effect, having declined without any

itself heard prior to the determination' it

to the determination after it should be

n and waiver aside, there can be little doubt

the intention expressed by the parties in the

a disPute should be determined'

's attorneys' statement is capable of an

merely reserved its rights to bring the

pondent has not taken either independently or in

andhasnotstated(thusfar'atanyrate)thatit

led to a request to stay the determination of this

determination under a review of sort, presumably in terms of rule 53 - for

which, in anY event, it hardlY to reserve its rights in the first place' At all

intends to take, and which maY

application.

43. After the

objections

determination was m , the respondent then waxed vocal about its

its
to the determination, first in a letter and then in more detail in

It goes even a little further' The

invitation under clause 7 5 was

bound bY the determination once

by the respondent, at the stage that the

to the applicant, that it did not consider itself

and then even without stating any reasons at
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44.

answering affidavit in this applicati from which the complexity of its complaints

appears in great detail. One rather

respondent could have imagined in

, in the light of this, how conceivably the

faith that any determination acceptable to it

could have been possible without any by it to place information or documents

before the exPert Prior to the 's having been handed down' lt is a case

of too little (or PerhaPs, in these nces, too much)too late.

That said, it is true that some of the

determination indeed give rise to

iticisms of the respondent directed at the MMS

iderable discomfort ets to the correctness

thereof. The resPondent has not de strated on the papers before me, however'

a magnitude that it can be said not to have
that MMS's alleged failings were of

exercised in good faith 'an honest gment, lhe arbitrium boni virl, or that its means

itself was such that the intention of the parties

under the lease was therebY , with the result that the determination is of no

isputes of fact as to the correctness of the

the expert, those disputes, as I have said' are

respondent's predicament, as Mr lles correctly

of determination or the determi

force or effect. lf there are any

calculation of the amount awarded

not for the Court to adjudicate'

points out, bears the hallmarks of the then Appellate Division was concerned

with in a slightly different factual

Construction CC.11

xt in Ocea n Diners (Pty) Ltd v Golden Hill

45. MMS was entitled, in mY view, and accordance with the dicfa quoted above, to rely

on the Energi rePort and on anY

11 1993 (3) SA 331 (A)

evidence it believed lo be relevant, rightly or
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wrongly so, and this too in the fi of the silence of the rr:spondent as to any

ke, or any assistance it might have rendered,

determination being handed down' lf MMS

arrived at the wrong result, that, in i , and in the absence of a successful review of

said, it has elected not to seek under the

different constraints pertaining to su a review, which I need not adumbrate here but

case already mentioned), is not sufficient for

contribution it might have wished to

to the efforts of the expert prior to

the determination, (which, as I

which are set out in the Ocean

me now to unsuit the aPPlicant.

An order is granted in terms of

December 2020, as encaPsulated

2 of the Notice of Motion dated 3

hereof.

46. To do so would subvert the Plain ning and effect of clauses 7.5 and to substitute

the Court as the arbiter of the di . The effect of clause 7.6 is, in my view' that

the determination bY MMS is final binding, since no other reasonable meaning

suggests itself in this regard, and M Saks suggested none other. This Court cannot

now come to the rescue of the

back door.

The application must therefore

thus belatedly and, as it were, through the

48. I am satisfied that the interest and costs on the scale as between attorney

and own client are Provided for in lease, and I see no reason to depart therefrom'

47.

49. rs 1 and

paragraPh '1

Acting Judge of the High Court

Gauteng Local Division, Johannesburg
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This judgment was PrePared and

electronically by circulation to the parties

uploading it to the electronic file of this on Caselines;.

by Acting Judge Slon. lt

their legal rePresentatives

is handed down

by email and bY

HEARD ON:

DECIDED AND HANDED DOWN ON:

2 Augr.rst 2021

3 August 2021

For the APP|icant:
lnstructed bY:

For the First ResPondent.
lnstructed bY:

Mr K lles
Werksmans

Mr D J Saks
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