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' '_'[1] In thls appllcatlon the appllcant seeks decIaratory rellef and payment

" .'[2] The appllcatlon is opposed by the respondent who has lnstututed a counter-

. Napphcat:on agamst the apphcant for payment of damages premlsed upon defamatton'_ '_ o

'm that the appllcant has allegedly wrongfully and unlawfully lnstltuted thls apphcatlon g
agamst the respondent | S



© 3] The counter-applrcatlon for damages resultmg from defamatlon havmg been'
“ :brought on rnotion cannot be entertamed In EFF v Manuel (711/2019) [2020]

_'ZASCA 172 (17 December 2020), the Supreme Court of Appeat held that the
application procedure is mapproprrate for a claim for damages for defamatron even if |
'no material dlspute of fact arlses Counsel for the respondent readrly and correctly
conceded as much | ) o '

' Background

[4] On 23 September 2020 Judgment by defauIt was granted by thls court m the

” ':"'matter between the applrcant as plamhff and P Mbana Incorporated as the .

: __defendant for payment by the defendant to the plalnt:ff of the . amounts of R48,
. _591 87 (Clarm 1) and R123 892 53 (Clalm 2) interest thereon and costs of suit on
K the scale as between attorney and c!:ent (the default judgment) |

[5] The cause of action in the action was an aIIeged mdebtedness of P Mbana

- Incorporated arising from its breach of a wntten lease agreement in respect of

- commercial lmmovabte property, concluded between the partres in fallrng to pay
| monthly rentals and charges as prowded for in the Iease agreement '

[6] The respondent is a dlrector of P Mbana Incorporated a personaI Irabillty

company, as provrded for in s (8)(2)(0) of the Companres Act 71 of 2008 (the |

| Companres Act).
'Relief s'ought i

: -[7] In thls apphcatlon the applrcant seeks a declarator that the respondent be

: '.declared liable, 3omtly and severally wrth P Mbana Incorporated for payment of the N

o amounts mterest and costs in respect of WhICh the Iudgment by default was granted
" jand costs of the applrcatlon ' o ' ' ' '

- ‘Dlscusslon

[8] The declarator sought is prernrsed on's 19(3) of the Companles Act ‘which

. pro\ndes that ‘the drrectors and past dlrectors of a personal habllrty company are

K jorntty and severaIIy Ilable together with the company, for any debts and Iiabltttres of
' the company as areor were contracted dunng the respectrve penods of office’.



o [9] The dectarator sought merely duplrcates what has aiready been provrded for in
s 19 of the Companles Act. It is accordlng[y superﬂuous and mappropnate for this
= court toissue a declarator merely reiteratlng a statutory prowsron ‘which in any event
apphes The relrance ons 19 would normatly be pleaded |n proceedlngs instituted
agalnst the personal liability company, |n respect of its hablilty and its dlrector in
- which ‘the dlrectors in sohdum Irablllty rs premlsed on the provrsrons of s 19. Thls'
appllcatlon however differs matenalty from the norm in that the default judgment _
| .Ilabrllty of the company is mexplrcabty sought to be transposed onto the respondent

- » 'srmply by way of the declarator sought in crrcumstances where the respondent was

nota party to the proceedmgs in whrch the default judgment was granted Counsel'

- for the apphcant submitted that the mere fact of the judgment debt rn terms of the
: h declarator sought, saddled the respondent wrth in sofrdum Irablilty The contentron is,
as |s thrs applrcatlon mlsconcerved

[10] The fundamental flaw in_the procedure adopted |n thIS applrcatlon is that it '
: negates the flrmly establlshed rule of natural justlce audi aiteram partem whlch is

. enshnned ‘under the bill ‘of nghts |n the Constrtutlon The respondent was not_

-afforded the: opportunrty in any manner whatsoever of partlclpatlng m the main
- action. Counsel for the respondent aptly borrowed the non-Jomder concept in a
drfferent format: the failure of the apphcant in jomrng the respondent rn the ‘main -
applrcatron he submitted, with reliance on Mazf;habeng Local Mumc.'pahty v Eskom

- --Holdmgs Ltd 2018 (1) SA 1'(CC), constrtutes a non-Jomder which cannot be cured by

‘the dectaratron sought and is. fatal to th|s appllcatlon The. respondent had a direct -

-'and substanttat interest in the marn apphcatron and cannot be held bound by the -

-default judgment by srmply applylng S 19 or, as th|s court is. now urged to do, by
“issuing the declarator sought L - '

' -'1_'[1 1] For thrs reason alone the appllcatron must fall
:_COStS o |

[12] Counsel for the respondent has asked for punrtlve costs on the ground that a-
'Iegally unsustamable applroatron was Iaunched resultlng in the waste of costs and
: tlme Counsel for the apphcant trkewrse asked for punrtlve costs |n regard to the



wide dlscret|on (see Rondaha Assurance Corporat:on of SA Ltd v Page and Others
'1975 (1) SA 708 (A) 720A Ward v Sulzer 1973 (3) SA 701 (A) 706) Hav:ng '
. conS|dered that . both the appllcatlon and counter~app|:catlon on the same ground

sufferlng the same fate, | consnder it jUSt o award costs to the respondent excludmg

: such. costs as there may be in regard to the counter-apphcatlon on the scale as

o : between party and party

o _Qrder

| 7[1'3] In the"' re'_sult the following order is 'made:‘

1 The main appllcatlon is dlsmlssed

2 The counter—apphcatlon is dlsmlssed

3. The appllcant sha!l pay the costs of. the appllcatlon excludmg the

‘costs relating to the counter—apphcatmn if any on the party and party

scale
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