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| v'AN‘ OOSTEN J':

[1] The unsuccessful respondent in the main applrcatron now seeks Ieave to appeat _ -

o agamst the whole of my judgment and order granted-on 10 June 2022 For the sake
of ease of reference, | shall refer to the part:es as in the main applrcatron '

[2] ln support of the application for leave to appeal the respondent relres on a
" number of grounds ‘These can conveniently be grouped into four categortes first,
- - the statutory mterpretatlon ground second, the conﬂlcting judgments ground third,



: the factual matnx ground and fourth, the costs ground in argument before me, the
'.'_conﬂictmg Judgments ground was extensrvely debated and rn partlcular the crucral .
-aspect relatrng to finality, whrch in - essence constrtutes the basrs for my

disagreement with the judgment in Genet Mrneral Processing (Pty) Ltd % Van der .

: '.Men/ve and Others (unreported ‘GLD case no 24202/21) 1 have fully set out my
~reasons for the disagreement, in partscular that the fi nalrty of the arbltral award was
not compromlsed by the appllcatron ofs 8 of the Act Indeed, the fi naIrty of the award

was accepted as a jurlsdrctronal requrrement on the facts of thls matter for s 8 to

zapply

~[3] Mr Bunn, for the respondent was unable to advance any grounds on whlch
another court might differ from my finding concernmg the flnallty of the award it was
“merely submitted that two conflicting judgments exist, whrch ought to be fi nally
_declded on appeal by the Supreme Court of Appeal '

3[4] Counsel for the applicant| once agarn emphamsed that an appllcatlon in terms of

s 8 of the Act, can only arise in mstances ‘where an appllcant is indeed trme—barred

o W|th the result that s 8 must be consrdered separately and mdependently from both

s 28 and s 33 of the Act. The tlme-bar fi ndlng of the arbitrator was not 1nterfered with,
to the contrary, it was, as | have repeatedly set out, accepted asa necessary step for
. mvokmg S 8 ' '

'.-[5] Mr Bunn was unable to advance any valld cntrcrsm relatlng to the Iegal
sustarnabllrty of my findings and the argument rn support of the frnallty aspect‘
o advanced by counsel for the applrcant . '

) "[6] The revised leave to appeal test is: that teave to appeal may only be granted
. where there is a measure of certainty that there are reasonabte prospects of success :

o because another court is likely to come to a drfferent conclusron In S v Smrth 2010

(1) SACR 576 (SCA) the Supreme Court of Appea! explarned the test to

j_encompass

B : What the test of reasonable prospects of success postuiates is a dlspassmnate decrsron _

* based on the facts and the law that a court cf appeai could reasonabte arrrve at a conclusson :
dltferent to that of the trial court. in order to succeed therefore the appel!ant must convince
-'thls court on proper grounds that he has prcspects of succeed on appeal and that those-



* prospects are not remote but have realistic. chan'ce of succeeding M'ore is required to be
established than that there rs a mere possrbrhty of success that the case |s arguable on
appeal or that the case cannot be categorrsed as hopeless There must |n other words be a
sound ratlonal basrs for the conclusron that there are prospects of success an appeal '

o (See Mahem Verhurings CCv Frrstrand Bank Ltd (91998/2015) [2017] ZAGPPHC
167 (8 February 2017)) |

[7] Sectlon 17(1)(a)(n) of the Super;or Courts Act 10 of 2013 prowdes

: "Leave to appeal may only be grven where the judge or judges concerned are of the oplnron
that - | |

. ‘(u) there is some other compelling reason why the appeal should be. heard rncludrng
o confhctrng Judgments on the matter under consrderatlon

. _Counsel for the applicant has referred me to the judgment |n Muhanelwa v Gcingca
: (4713/2017) [2018] ZAGPJHC 718 (27 February 2018) [2019] JOL 43605 (GJ) para
: 15 16 where De Villiers AJ stated: '

‘1 am mrndful that the test on appeal should not be applled s0 strlctly that the rmportant and
nec_essary procedural safeguard against judr_cral_ error is not rendered n.ugator.y. Striking the
~ fight balance where Parliament has used such an 'ob'ligatory formulation to limit appeals’ is
.' ‘not easy. | have not been addressed on case authority as to based on what factors save for
j.the strpulated “conflicting judgments on the matter under consrderatron ‘a.court could find

that"‘there is. some other compelling reason why the appeal should be heard” in’

I crrcumstances where the appeal lacks prospects of success. The clear mtent 1n sectlon 17 of
“the Supenor Courts Act rs o limit appeals in my view a proper applrcatron of- sectron
. 17(1)(a)(||) would exclude leave to appeal (in the absence of some other compellrng reason) g
: where -the alleged conflicting judgments are dlstmgurshable (and therefore are not

o "‘judgments on the matter under consideration”); and the alleged confhctlng judgments are in

_ _conﬂrct with authorrty brndlng on those courts. In my \new such judgments by lower courts
' 'are not binding judgments and section 17(1)(a)(u) must be rnterpreted to refer to bmdrng"
. ) .judgments that have not been overruled or, that falled to apply authonty brndlng on those '

~courts.”

N [8] in M.'mster of Justice and Const.-tutronal Development and Others v Southem'
African Lrtrgatron Centre and Others (867/1 5) [2016] ZASCA 17; 2016 (4) BCLR 487

(SCA); [2016] 2 All SA 365 (SCA) 2016 (3) SA 317 (SCA) (15 March 2016) the



Supreme Court of Appeal dealt wrth the baS|s upon which s 17(1)(a)(u) of the
Supenor Courts Act finds appllcatlon as follows (paras 23 24) .

: (T )he High Court... failed to consider the provrsmns of s 17(1)(a)(|1) of the Supenor Courts ‘
Act whrch provide that leave to appeal may be granted, notwrthstandlng the Court’s \new of
the prospects of success, where there are- nonetheless compelhng reasons why an appeal

__should be heard.. _The usual ground for exercrsmg that discretion in favour of dealrng wsth it |

'_ on the merits is that the case raises a dlscrete |ssue of publlc lmportance that will have an |
- effect on future matters. That junsprudence shoutd have been con31dered as a gurde to

- -whether notwithstanding the Hrgh Court's \new of an appeal s prospects of success Ieave to -

- iappeal should have been granted In my wew it clearly pomted ln favour of Ieave to appeal
' belng granted o ' '
_ That is not to say that merely because the Hrgh Court’ determmes an rssue of pubhc
- importance it must grant leave to appeat The ments of the appea! remam wtatty rmportant-
~and will often be dec:srve ' ) |

'[emphasis added]

[9] Applled to the present. matter the mere fact of two conﬂlctlng judgments does not
provide sufﬁment ground for granting teave to appeal The basis for- my dlsagreement
"_'thh Genet has not been challenged. The court in Genet did not deal with the
arguments raised in the present matter. Genet as | have dealt wrth confllcts wrth
- Samancor Lastly, the judgment. in Genet, cannot be reconciled wrth my reasonmg
"-_and for thls reason Idecltned to foltow |t ' ' ‘

.[10] My mterpretatlon of s 8 is based on the authontles quoted The Supreme Court :
__of Appeal has already pronounced on the proper lnterpretatron of s 8 in Murray &
: Roberts Construction (Cape) (Pty) Ltd v Uprngton Mumcrpatrty [1984] 1 A!I SA 499
_ " -(A) and Samancor Chrome' Holdings (Pty) Ltd and Another [2021] 3 All SA 342
o '_(SCA) Nothlng has been advanced to show that another court may devrate from that

'|nterpretat|on of s 8.

- '[11] in my. view, there are no compelling reasons for grantlng Ieave to appeal (See
South_African Breweries (Pty) Ltd v Comm.'ssroner of the South African Revenue
Serwces (3234/15) [2017] ZAGPPHC 340 (28 March 2017) Zuma v Democrattc

s -Alhance and Another [2021] 3 Ali SA 149 (SCA) 2021 (5) SA 189 (SCA))



[12]-For all the above reasons, I am not satlsfled ‘that- reasonable prospects of a

' successful appea! exist.

_ Ord_er

o ._[13] In the result the followi:ng order is made:

1, Leave to appeal is refused
2. The respondent is to pay the costs of the appllcatlon for Ieave to appeal. B
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