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JUDGMENT

DLAMINI J
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The Appellant was charged in the Regional court for the Regional Division of
Gauteng held at Wynberg with the following counts;

1.1

1.2
1.3
1.4
1.5

Robbery with aggravating circumstances, read with Section 51(2)
of the Criminal Law Amendment’,

Attemptad murder;

Attempted murder;

Uniawful possassion of an unlicensed firsarm;

Housebreaking with intention {o steal and thefi.

The Appellant was legaily represented throughout the trial. He pleaded not
guilty to all the charges.

On 1 February 2010, the Appeliant was found guilty on counts 1-4 and was
acquitted on count 5.

On the same day, he was sentencad as follows;

Count 1, 15 years imprisonment
Count 2, 10 years imprisonment
Count 3, 10 years imprisonment
Count4, § years imprisonment
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The court ordered that the sentencas in court 2 and 3 should run concurrently.
Effectively the Appeliant was to serve 30 years imprisonment.

On 20 May 2013, the Appeilant application for leave to appeal in respect of both
conviction and sentence was refused.

On 22 October 2021, this Court granted the Appellant petition for leave 10
appeal against both conviction and sentence.

it is common cause that the record of appeal is incompiete. The evidence of
the complainant Mzikayise Nishingila, Constable Mabunda and the Appeliant
does not appear from the record.

The numb of the issue is whether this court can proceed to hear this appeal on
an incomplete record.

The Appeliant submits that this court must consider that the missing part of the

complainant evidence, constable Mabunda and the Appeliant evidence are-
crucial to the determination of whether the state succeeded in proving beyond

reasonable doubt the case against the accused. That it is the duty of the clerk

of the court which convicted and sentanced the Appellant, to prepare a certified

copy of the record upon leave to appeal being granted. Finally, that if the proper

record for the appeal cannot be provided and il is not possible to reconstruct

the record, on that basis alone, the Appellant submit that the appeal should

succeed.

The respondent submits that the Appellant was correctly convicted by the trial
court and no irregularities were commited, That the trial court tock the evidence
in totality into account and found the guilt of the appellant was proven beyond
reascnable doubt. Finally the respondent avers that from the record and the
available transcripis , the exhibits received by the trial court, the magistrate
judgment, this court will be able to determine the appeal fairly.
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The supreme court of appeal in § v Chabedi2 guides us as follows:

*On appeal, the record of the procesdings in the trial court is of cardinal
importance. After all, that record forms the whaole basis of the hearning by
the court of appeal, if the record is inadequate for the proper
consideration of the appsal,it will as 2 rule, lead to the conviction and
sentence being sel aside. However, the reguirement is that the record
must be adequate for proper consideration of the appeal, not that it must
be a perfect recordal of everything that was said st the trial”.

In my view the nature of the dafects in this case are immense. The entira
evidence in chief and cross examination of the complainant is missing. The
record does not indicate exactly how the offence occurred and further how he
implicates the Appsllant, More critical is the absence of the svidence of the
Appellant in the record. His evidence was briefly summarized by the magistrate.

In fact, the magistrate delivered a very brief and short ex tempore Judgment of
fot more than two pages. In this judgment. the trial court simply makes brief
summaries of the evidence of the complainant, other witneses and the

Appellant.

Furthermore, there were no meaningful and genuine attempts mads by the
state to reconstruct the record. On 28 June 2021, an attempt was made in the
court a quo to reconstruct the record. On that day, it transpired that only the
magisirate and the Appellant were the only people present during the arigina!
trial. 1t turned out that the Appallant's erstwhile legal representative had
resigned from the Legal Aid Board. The state prosecutor was not also not
available, as he had also sincs resigned.

As a result, all that transpired on that day is that the charges were again putto
the Appellant and nothing eise happenad.

'8 v Chabedi 2005 (1) SACR 415 (SCA) at [5]




[14] Significantly, it should be also be noted that the Appellant was convicted on 1
February 2010. Almost 12 (twelve) years has passed since his conviction. As
for the reasons stated above any further attempt to reconstruct this record, will
in my view, be an exercise in futility.

[15] Having regard to all the above circumstances itis my considered view that the
record is whally inadequate for the proper consideration of the appeal,

In the result, | make the following order

1. The appeal succeeds.
2. The conviction and sentence are sat aside.
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