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In the matter between 

 

FIRST RAND BANK LIMITED Appl icant  

 

And 

 

TECKRA RESOURCES (PTY) LTD Respondent  

 

J U D G M E N T  

 

CRUTCHFIELD J :  The appl icant ,  F i rst rand Bank Limi ted,  c la ims 

the f inal  winding up of  the respondent ,  Teckra Resources,  ( Pty)  

L imi ted,  together  wi th costs of  the appl icat ion.  

2.  The appl icant 's  c la im is based on a demand made in terms 

of  s  345 of  Companies Act  61 of  1973 ( ‘Act  61 of  1973’)  read 

together  wi th the provis ions of  i tem 9 of  s chedule 5 of  the 

Companies Act  71 of  2008 ( 'Act  71 of  2008') .  

3 .  The appl icant  re l ies on the respondent 's  deemed inabi l i ty  to  

meet  i ts  f inancia l  obl igat ions as and when they become due and 

payable and/or  the deeming prov is ion of  s  344(f )  read together  

http://www.saflii.org/content/terms-use


CASE NUMBER-initials 1 JUDGMENT 
YEAR-MONTH-DAY 

wi th s 345(1)(a)( i )  of  Act  61 of  1973.  

4.  By v i r tue of  the appl ica t ion being premised on sect ions 

344(f )  and 345 of  Act  61 of  1973,  i t  is  wel l  establ ished that  a 

court  must  be sat is f ied that :  

4.1 The appl icant ,  the pet i t ioning credi tor ,  establ ished a 

c la im exceeding R100 that  is  due and payable  against  the 

respondent  debtor ;  and 

4.2 The company is  unable to pay i ts  debts.  

5.  The quest ion of  whether  these requirements are met  on at  

pr ima facie basis  i f  a  provis ional  order  is  sought ,  is  determined by 

assessing whether  the balance of  probabi l i t ies o n the af f idavi ts  

favour the appl icant 's  case. 1   

6 .  Corbet t  JA in the mat ter  of  Kal i l  v  Decotex (Pty)  L imi ted and 

Another 2 1988 (1)  SA 943 (A)  found that  a court  can hardly decide 

an appl icat ion for  a provis ional  winding up of  a company absent  

reference to the respondent 's  rebut t ing evidence.  Fur thermore,  

that  "pr ima facie  case" means that  the balance of  probabi l i t ies on 

a l l  the af f idavi ts should favour the grant ing of  the appl icat ion for  a 

provis ional  l iquidat ion. 3  

7 .  Given that  the appl icant  seeks a f inal  winding up order  in  

th is mat ter ,  the above  stated requi rements must  be proven on a 

balance of  probabi l i t ies on the af f idavi ts before me and the test  

la id down in Plascon-Evans 4 Paints L imi ted  appl ies in the 

fo l lowing manner:   

 
1 The  Inves tec  Bank  L im i ted  v  Hugo  Amos  Lambrech ts  N  O  and  O the rs  
( 6570 /2014) ,  un repo r ted  judgmen t  27  November  2014  a t  pa ra  D .  
2 Ka l i l  v  Deco tex  (P ty )  L im i ted  and  Ano the r  1988  (1 )  SA  94 3  (A)    (‘Plascon-
Evans’). 
3  Id  a t  979  (A) .  
4  Plascon-Evans a t  634  



CASE NUMBER-initials 2 JUDGMENT 
YEAR-MONTH-DAY 

" I t  is  correct  that ,  whe re in  proceedings on not ice of  mot ion  

d isputes of  fact  have ar isen on the af f idavi ts,  a f inal  order  

whether  i t  be an interd ict  or  some other  form of  re l ie f ,  may 

be granted i f  those facts averred by the appl icant 's  af f idavi t  

which have been admit ted by the respondent  together  wi th 

the facts a l leged by the appl icant ,  just i fy  such an order . "  

8.  The respondent  is  indebted to the appl icant ,  as at  

2  December  2021,  in  the amount  of  R708  091.58 in terms of  a 

wr i t ten agreement  of  loan concluded between the par t ies o n 

16 March 2020.  

9.  The appl icant  a l leges that  the respondent  is  in breach of  

the loan agreement  by v i r tue of  the respondent 's  fa i lure to 

mainta in the repayment  of  the monthly insta lments as they fa l l  

due,  and consequent ly the ent i re accumulated indebtedne ss under  

the loan became due and payable by the respondent .  

10.  The loan was condi t ional  upon cer ta in secur i t ies being 

provided including a mortgage bond held over  the respondent 's  

immoveable property held under  deed of  t ransfer  FT [ . . . . ] ( ‘ the 

property ’ ) .  

11.  The appl icant  a l leged that  as at  6 Apr i l  2021 the respondent  

was in arrears of  R28  821.55 in respect  of  payment  of  insta lments 

due under the loan.  

12.  A let ter  of  demand in terms of  s  345 of  Act  61 of  1973 was 

del ivered to the respondent 's  reg ister ed of f ice by registered post  

and by the sher i f f  on 7 May 2021. 5   

13.  The respondent  denied the a l leged arrears on the loan but  

fa i led to state when the arrears were paid or  in  what  amounts and 

 
5   CaseL ines  001 -80 .  
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on which dates.  No documentary proof  of  the a l leged payment  was 

provided by the respondent  and other  than the averment  of  

payment  of  the arrears,  noth ing fur ther  in  that  regard was p laced 

before the Court  by the respondent .  

14.  Fur thermore,  the appl icant  countered the respondent 's  

a l legat ion of  payment  by furn ishing an updated cer t i f icate of  

balance to the reply ing af f idavi t  re f lect ing the arrear  amount  due 

under the loan as at  2  December  2021,  being R15 787.71 and the 

fu l l  outstanding balance of  R708  091.58.6 

15.  The respondent ,  in  terms of  i ts opposi t ion to the 

appl icat ion,  denied that  i t  was commercia l ly  and/or  factual ly  

insolvent .  Notwi thstanding,  the respondent  fa i led to set  out  any 

facts whatsoever  in substant iat ion of  i ts  denia l  of  insolvency.  No 

balance sheets,  income statements or  any other  documents or  

deta i ls  were provided by the respondent  in  substant iat ion of  i ts  

denia l .  

16.  The respondent  a l leged that  the appl icant  holds real  

secur i ty  in  respect  of  the loan but  that  the appl icant  decl ined to  

execute upon that  secur i ty .  Once again no deta i ls  of  the va lue of  

the secur i ty  were p laced before me.  

17.  In ef fect ,  the respondent  ra ised no defence to the c la im for  

l iqu idat ion other  than to submit  that  a l iqu idat ion of  a corporate 

ent i ty  should be a mat ter  of  last  resor t . 7 

18.  The respondent 's  fa i lure to prof fe r  a defence against  an 

answer ing af f idavi t  that  was vague and lacking in s ubstance,  

leaves me no al ternat ive but  to invoke the measure of  last  resor t ,  

 
6   CaseL ines  019 -11 .  
7  See  in  th i s  rega rd  the  case  o f  the  Ind ian  cou r t s  i n  Kr idhan  In f ras t ruc tu re  
Pv t .  L im i ted  (now  known  as  K r i sh  S tee l  and  T rad ing  Pv t .  L im i ted )  v  
Ven ka tesan  Sankaranaayan  &  Ors .  
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begin that  of  a l iquidat ion.  

19.  This is  even more so g iven that  there was no bona f ide  

d ispute in respec t  of  the appl icant 's  c la im as envisaged in the 

mat ter  of  Badenhorst  v Northern Construct ion Enterpr ises (Pty)  

L imi ted.8  

20.  The statutory demands including that  of  serv ice upon the 

respondent 's  employees having been fu l f i l led,  and by v i r tue of  the 

facts  and c i rcumstances set  out  hereinabove,  I  grant  the fo l lowing 

order :  

20.1 The respondent  is  hereby p laced under f inal  winding-

up.   

20.1 The costs of  th is appl icat ion are costs in the winding-

up.   

I  hand down the judgment .  

CRUTCHFIELD J 

JUDGE OF THE HIGH COURT  

DATE: 5  August  2022.  

 

 

 
8   Badenho rs t  v  Nor the rn  Cons t ruc t ion  En te rp r i ses  (P ty )  L im i ted  1956  (2 )  SA  
346  (T )  a t  347 -348 .  


