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 20 

VICTOR J :   

The appl icant in this matter has brought an appl icat ion for the 

evict ion of  the f i rst  to third respondents.  A court  order was issued on 

3 August 2021 in terms of Rule 42 of  the PAJA Act.  The part ies are 

Ms Pulane Ruth Mongale who states that  she is the registered owner 

of  the property s i tuated at  [ . . . . ]  T [ . . . . ]  Dr ive,  K [ . . . . ]  2 at  Mogale City.  

And she a lso represents the second appl icant,  her deceased husband 

who passed away on 10 February 2004 and she is the lawful ly  

appointed representat ive by the Master and the benef ic iary of his 

estate.  Since his demise she appl ied and received a copy of  the 30 

Letters of  Author i ty.  
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The cert i f icate of leasehold shows and i t  is  undisputed that she is the 

registered owner of  the property  and she is ent i t led to use the 

aforesaid property for  resident ia l  purposes in terms of  var ious 

statutes and regulat ions .  

At tached to the Cert i f icate of  Ti t le is a let ter f rom the Mogale City 

Municipal i ty,  the fourth respondent herein and conf i rms that  Mogale 

City has compl ied with the condit ions referred to in sect ion 50(5) of  

the Local Government Ordinance number 17 of  1939 and sect ion 118 

of  Act  32 of  2000 and that  a c learance cert i f icate was provided.   

Clear ly Ms Mongale is also the person who is legal ly  ent i t led to deal  10 

with the deceased's estate .  The deceased’s detai ls  in the let ter  of  

author i ty ref lects the deceased's ID number,  as wel l  as the fact  that  

he died on 10 February 2004 . This is also conf i rmed by a death 

cert i f icate.  

Added to that is an abr idged marr iage cert i f icate which shows that  

the deceased and the appl icant were marr ied.  The date of  their  

marr iage was 5/5/1973.  So they were marr ied for  a very long t ime 

before his death.  

She descr ibes in her aff idavi t  that  the f i rst  respondent is Ms Tsi l i  

Shakung, an adult  female who present ly resides on the property is 20 

residing there unlawful ly.  The second respondent is Ms Kiki  Shakung,  

also an adult  female whose detai ls are not  known to her,  sa ve that  

she too is residing on the property unlawful ly.  

She states that the f i rst  and second respondents are sisters and that  

they are in unlawful  occupat ion.  She also descr ibes that  there are 

other people occupying the premises and she refers to those as the 

third respondent and she does not know their  fur ther part iculars.  

She also ci ted the fourth respondent as the Mogale City Local  



 

Municipal i ty and i t  would seem that  there has not be en a response 

from them. She states that  pr ior  to 1998 and in part icular  around 

1994 the second appl icant and hersel f  appl ied to the fourth 

respondent and were awarded the r ight  of  occupat ion.  

A note- her aff idavi t  incorrect ly refers to the second respo ndent ,  what  

she means is the second appl icant ,  the deceased in respect of  whom 

she has the let ter of  authori ty and she says that  they appl ied in 1998 

and they were awarded the r ight  of  occupat ion of  [ . . . . ] ,  T [ . . . . ]  Dr ive,  

K [ . . . . ] .  

In 1998 they purchased a house in another part  of  K [ . . . . ]  and the 10 

house at  T [ . . . . ]  Dr ive was for a whi le unoccupied.  Much later  after  

the passing of  her late husband, she learned that  there were unlawful  

occupiers at  the property.  

 And then to her surpr ise,  a let ter was del ivered by th e then at torney,  

Mr Mothlalhedi and he indicated that  her late husband had sold the 

property at  [ . . . . ]  T [ . . . . ]  Dr ive and that  he had paid an amount of  

R20 000 for  the house which has been sold to him for  the ful l  amount 

of  R25 000.  

And that  the di fference of  R5 000 would be paid at  the end of  

February 1998 and that  the house now belonged to him and that  the 20 

house was sold voetstoots  for  that pr ice.  The let ter  is at tached to the 

founding aff idavi t  and i t  purports to be dated 11/01/1998 and i t  states 

as fol lows. 

That the sel ler  is JM Mongale,  the deceased and quote the 

deceased's ID number.  I t  is  unclear to me whether that  ID number is  

that  of  the deceased, but  he appears to have been born in 1945 and 

the marr iage cert i f icate ref lects his date of  bir th as 194 3. 

Be that  as i t  may, i t  is  unclear to whom that  ID number relates and 



 

the fol lowing is stated:  

" I  hereby declare  that I ,  James Mongale sold the house to 

Mr MJ Shakung of  [ . . . . ]  R [ . . . . ]  Road, K [ . . . . ]…"  

And he ci tes the ID number as [ . . . . ]  and that  the house stand is  

number [ . . . . ]  T [ . . . . ]  Dr ive in K [ . . . . ]  and i t  is  for a pr ice of R25  000.  

The deposit  of  R20 000 has been paid and the balance wi l l  be paid at  

the end of  February 1998 and that the house wi l l  be his house  of Mr 

Jeremiah Shakung, the buyer is  MJ Shakung, there are witnesses 

and then there is a s ignature on that  let ter  that  purports to be that  of  

JM Mongale.  I t  bears ment ion that r ight  next to that s ignature is the 10 

word 'Mongale '  c lear ly wr i t ten in a di fferent  handwri t ing.  

And whi lst  the Cour t  is aware that  the signature in quest ion is in 

dispute,  that  of  Mr Mongale and I  note the wr i t ing,  the wr i t ten 

manuscr ipt  next  to what purports to be the signature.   

The appl icant contends that  the signature of  her late husband is a 

forgery and her s ignature does not appear ei ther as a witness or as a 

co-sel ler,  because the house belonged to both of them and she 

points to her marr iage cert i f icate which is in community of  property.   

She submits that her s ignature should also have been at tached as a 

co-sel ler  and she contends that th is let ter  does not meet the 20 

requirements as provided for  in the Al ienat ion of  Land Act No 68 of  

1981 as amended.  

She makes the concession that before the passing of  her husband,  

she kept a deposit  of  R20  000 which was in an envelope and which 

al legedly was paid to faci l i tate the sale and that  at  al l  mater ial  t imes 

they expected Mr  Shakung to come back to  fetch the R20 000 

because the sale was not concluded.  



 

They did not  know where he was staying,  al l  they knew that  he was a 

businessman and that he was always on the road.  She also points 

out  that Mr Mot lhahledi  was a faci l i tator  of  the al leged sale and 

would of ten cal l  her to his off ices in K [ . . . . ]  to discuss the sale to his 

c l ient  and she states that  she refused to agree to the authent ic i ty of  

the signature when she at tended at  Mr Mot lhahledi 's off ices.   

At  the t ime of  her late husband's death in 2004, they had appl ied for  

a t i t le deed for  the property and i t  was only issued in the year 2008 

when she was granted ful l  t i t le and ownership of  the property.  I  have 

already referred to the t i t le deed and because i t  was issued af ter the 10 

death of  her husband, i t  only bears her name on the property.  

The respondent 's  case is that  the amount was paid and that  he 

disputes that  the signa ture is a forgery and he contends that  the 

wr i t ten agreement dated 11 January 1998 shows that  he purchased 

the property and that  he is the r ightful  owner.  

The point  is also taken that  one Mr Mpho Shakung who has a direct  

and substant ial  interest  in the property was not jo ined to the 

proceedings and the respondent submits that  that is fatal  to the 

appl icat ion.  The respondent goes on to say that  the sum of R20  000 

was paid and that  of  course i t  has not been tendered back and there 20 

is st i l l  a balance of  R5  000 outstanding.  

The f i rst  to third respondents also conf i rm that  they moved into the 

property in and around July 1998 af ter  Mr Mpho Shakung had made 

the necessary repairs .  Around 2008, that  is 10 years later  with the 

ful l  knowledge of  the wr i t ten sale agr eement and that Mr Mpho 

Shakung had performed his obl igat ions,  the appl icant went and had 

the property registered in her name instead of  t ransferr ing the 

property to Mr Mpho Shakung. 

An issue raised is that  the signatory to this purported sale agreement 



 

has not personal ly taken steps,  that  is MJ Shakung, to have the 

property t ransferred into h is name when he real ised in 2008 that  the 

property was incorrect ly t ransferred to Ms Mongale,  the f i rst 

appl icant .  He also did not take steps at that stage to ei ther have the 

t ransfer set  aside or to demand his R20  000 back.  

Mr Selala counsel on behalf  of  the appl icant argued that that  le t ter  

does not comply with the provis ions of  the Al ienat ion of  Land Act  

1981, ( the Act)  in that  the formal i t ies were not compl ied wit h.  In 

terms of  sect ion 21 thereof:   

"No al ienat ion of  land after the commencement of th is act 10 

shal l ,  subject  to the provis ions of  sect ion 28 be of  any force or  

effect ,  unless i t  is  contained in the deed of  al ienat ion signed 

by the part ies ."   

And of  course in this case there is the  clear indicat ion that  the 

appl icant  hersel f  should have signed that  let ter.  The further 

noncompl iance wi th the formal i t ies are referred to in sect ion 6(1) of 

the Al ienat ion of  Land Act  and in that  regard the requirements are 

str ingent.  

The descr ipt ion of  the land should be ref lected,  the names and 

addresses of  the sel lers,  the date on which  the sale was concluded 20 

and the condit ions on which the purchaser would be ent i t led to take 

possession and occupat ion and what payments are to be made and 

the t ransfer of r isk of  the land passing to the purchaser.  

And quite c lear ly then rel iance on s 6(5) of  the Act i f  for whatever  

reason the sel ler  is unable af ter  the date referred to in subsect ion 4 

to tender transfer of the land against  s i multaneous payments of the 

amounts,  that  the purchaser may cancel the sale in which event the 

part ies shal l  be ent i t led to the rel ief  provided for  in s 28(1)  of  the 

Act .  



 

The appl icant 's counsel submits that  there was noncompl iance with 

many sect ions and subsect ions of  the Act.  In addit ion,  rel iance is 

placed on s13(1) of  the Act,  that  within 30 days af ter the conclusion 

of  the contract ,  the sel ler  shal l  hand to the purchaser or  send to him 

by registered post  a copy of  the formal sale agreement the sel ler  is  

ent i t led to make any change and shal l  charge for  making such copies 

and for  the dispatch thereof.  

Sect ion 19(1) of the Act makes clear provis ion that  i f  there is  

noncompl iance by the sel ler  or  ei ther party,  the sale can then be 

cancel led.  The f i rst  and second respondents defence is that  they 10 

have been staying in the property for  a long t ime, that there has been 

a non- joinder and they descr ibe in detai l  what the payment terms 

were by Mr Mpho Shakung and that  he al lowed the respondents to 

reside on the property  on a lawful  basis.  

In this case there are two direct ly contradict ing versions,  the Court  

therefore has to look at  the evidence that is placed before i t  and in 

part icular  at  any undisputed evidence and the case law is c lear on 

that .   

In this case the Court  sees the cert i f icate of  registered t i t le,  the 

marr iage cert i f icate,  the document of  Ti tel  f rom Mogale City Local  20 

Municipal i ty where a c learance cert i f icate was suppl ied and th is must 

be weighed against  the purported sale agreement which does not  

comply with the Al ienat ion of  Land Act.   

For that  reason then and the fact  that  the signature is disputed leads 

to the inevi table conclusion that the agreement was not proper ly  

concluded. A fur ther very important legal aspect is that  the appl icant,  

having been marr ied in community of  property does not s ign the 

purported agreement.   

The order that I  am going to make is that  the f i rst ,  second and third 



 

respondents must be evicted and they must leave the property by no 

later  than 30 September  2022. I  have also been told that  the 

respondents do have family where they can go and reside and in the 

l ight  of  the very lengthy evict ion date,  i t  g ives the respondents ample 

opportuni ty to leave the property.  

In addit ion,  any claim that  Mr MJ Shakung has for the re turn of his 

money, that  is something that  can be resolved ei ther by agreement or 

then by way of  fur ther legal process that  he wishes to inst i tute.   

I  am going to ask Mr Selala to prepare a draf t  order in Word format 

for  the evict ion of  the respondents,  f i rst ,  second and third by no later  10 

than 30 September 2022.  That the respondents must pay the cost s of  

the opposit ion.  

VICTOR, J 

JUDGE OF THE HIGH COURT 
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