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Introduction  

 

[1 ]   In  th is mat ter  the appl icant ,  one R [ . . . . ]  B [ . . . . ]  ,  an adul t  

male and the respondent ,  one N [ . . . . ]  B [ . . . . ]  ,  an adul t  female ,  

remain marr ied to one another.  Ar is ing f rom the var ious 

appl icat ions and counter -appl icat ions before th is Court ,  i t  wi l l  be 

convenient  for  th is Court  (as was the case dur ing the argument  

before the Court )  to s imply refer  to t he appl icant  as Mr.  B [ . . . . ]   
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and to the respondent  as Mrs  B [ . . . . ]   throughout  th is judgment .  

[2]  Regret tably the present  basket  of  appl icat ions and counter -

appl icat ions which were heard by the Court  on 12 September 2022 

are not  the f i rs t  entered into between t he par t ies now before th is 

Court .  In order  to proper ly understand the nature of  the present  

l i t igat ion and the re l ie f  sought  by both par t ies ,  i t  is  accordingly  

necessary to br ief ly  set  out  the h istory of  th is matter,  thereby 

p lacing both the previous and present  l i t igat ion in proper context .  

History 

[3 ]  Mrs B [ . . . . ]   inst i tu ted a Rule 43 appl icat ion in th is Cour t  

under case number 38752/16,  which was heard by Strydom J on 

27 March 2018.  On the same day the learned Judge made an 

order  which is  annexure “RB01” to Mr B [ . . . . ]  ’s  Not ice of  Mot ion in 

the present  appl icat ion ( “ the Rule 43 order”) .  In terms thereof  Mr.  

B [ . . . . ]   was ordered,  in ter  a l ia ,  to pay to Mrs B [ . . . . ]   maintenance 

and 50 percent  of  medical  costs not  covered by a medical  a id  

pendente l i te  and a contr ibut ion towards her  costs.  

[4]  Thereaf ter  and dur ing or  about  August /September 2018,  Mrs 

B [ . . . . ]   inst i tu ted an urgent  appl icat ion in th is Court ,  a lso under  

case number 38572/16.  The purpose of  th is urgent  appl icat ion 

was to protect  Mrs B [ . . . . ]  ’s  hal f  share of  the net t  proceeds of  the 

immovable property,  registered jo int ly  in  the names of  both the 

par t ies,  s ince Mr  B [ . . . . ]   had apparent ly  procured a purchaser for  

same.  

[5]  This urgent  appl icat ion was heard by Adams J,  who granted 

an order  on 11 September 201 8 ( “ the Adams order”) .  In essence,  

Mrs B [ . . . . ]   was successfu l  in  the re l ie f  that  she sought  in  terms 

of  th is appl icat ion,  inc lud ing an order  that  Mr.  B [ . . . . ]   pay the 

costs.  Ul t imately (and th is is  common cause) the sale d id not  



 

proceed and the immovable pr operty remains registered in the 

names of  both par t ies.   

[6]  Thereaf ter  (and th is is  a lso common cause on the 

appl icat ion papers present ly  before the court )  Mr.  B [ . . . . ]   fe l l  in to 

arrears in respect  of  h is payments to Mrs B [ . . . . ]   and as he had 

been ordered to pay in terms of  the Rule 43 order.  As a resul t  

thereof ,  Mrs B [ . . . . ]   inst i tu ted an appl icat ion in th is Court  (again 

under case number 38752/16)  for,  in ter  a l ia ,  an order  that  Mr.  B 

[ . . . . ]   be found to be in contempt  of  the Rule 43 order  and an 

order  that  he pay to her  the then arrear  maintenance in the sum of  

R93 003.35.  This  appl icat ion was inst i tu ted by way of  a Not ice of  

Mot ion dated 17 September 2019.  Service of  th is appl icat ion was 

never effected upon Mr.  B [ . . . . ]   and for  that  reason the 

appl icat ion was never proceeded wi th.  

The present l i t igat ion  

[7 ]  Mr.  B [ . . . . ]  ,  who appears in person,  has inst i tu ted an 

appl icat ion for  the var iat ion of  the Rule 43 order,  together  wi th an 

order  for  costs.  Mrs B [ . . . . ]   has inst i tu ted a counter -appl icat ion by 

amending her  p revious Not ice of  Mot ion and supplement ing her  

papers to c la im arrear  maintenance which has increased 

considerably s ince September 2019 and to revive the contempt of  

cour t  proceedings now that  Mr.  B [ . . . . ]   is  capable of  being served 

wi th the appl icat ion.  In addi t ion thereto,  Mrs B [ . . . . ]   now seeks an 

order  that  the immovable property be sold;  any arear  maintenance 

paid to her,  i f  not  a l ready paid by Mr.  B [ . . . . ]   and the net t  

proceeds reta ined in t rust  pending the f inal isat ion of  the d ivorce 

act ion af ter  they had  been dist r ibuted in  accordance wi th the 

Adams order.  In other  words,  an order  g iv ing effect  to a sale of  

the immovable property and,  at  the same t ime,  the Adams order.  

The appl icat ion for the variat ion of  the Rule 43 order  



 

[8 ]  Upon a reading of  Mr.  B [ . . . . ]  ’s  not ice of  mot ion and his  

founding aff idavi t ,  i t  is  far  f rom clear  as to the basis ,  in  law,  upon 

which he seeks a var iat ion of  the Rule 43 order.  Indeed,  there is  

noth ing e i ther  in the not ice of  mot ion or  the appl icat ion papers 

before th is cour t  that  would enable th is cour t ,  i f  i t  found for  Mr.  B 

[ . . . . ]  ,  to formulate an order  vary ing the exist ing Rule 43 order  of  

St rydom J.   

[9]  Those mater ia l  d i f f icu l t ies apart ,  Mr.  B [ . . . . ]  ,  both in h is 

heads of  argument  and dur ing the course of  argument  before th is 

Court ,  premised the re l ie f  he sought  pr imar i ly  on the provis ions of  

Rule 42 of  the Uni form Rules of  Court .   

[10]  Rule 42 deals wi th var iat ion and resciss ion of  orders.  In  

terms of  Rule 42(1) : -   

“The court  may,  in  addi t ion to any other  powers i t  may have,  

mero motu ,  or  upon the appl icat ion of  any par ty affected,  

rescind or  vary:   

(a)  An order  or  judgment  erroneously sought  or  

erroneously granted in the absence of  any par ty 

affected thereby;  

(b)  An order  or  judgment  in which there is  an 

ambigui ty or  a patent  error  or  omission,  but  only to the 

extent  of  such ambigui ty,  error  or  omission;  

(c)  An order  or  judgment  granted as a resul t  of  a 

mistake common to the par t ies. ”  

[11]  I t  is  common cause and was correct ly  conceded by Mr  B 

[ . . . . ]   before th is cour t  that  both par t ies were p resent  at  cour t  on 

27 March 2018 when the mat ter  was argued before Strydom J.  In 



 

the premises,  subrule 42(1)(a)  is  not  appl icable s ince the order  

was not  sought  or  granted in the absence of  e i ther  of  the par t ies,  

wi th par t icu lar  re ference to Mr.  B [ . . . . ]  .  In  addi t ion thereto,  i t  is  

c lear  that  having regard to the facts of  th is mat ter ,  nei ther  subrule 

42(1)(b)  nor  42(1)(c)  ass is t  Mr.  B [ . . . . ]   in h is quest  to have the 

Rule 43 order  var ied or  rescinded.   

[12]  Dur ing the course of  argument  Mr.  B [ . . . . ]   referred th is  

cour t  to paragraph 30 of  h is founding af f idavi t  wherein i t  is  stated:  

“…but  the Honourable Judge omit ted the Appl icant ’s  test imony 

and thus erred in h is judgment . ”  Insofar  as i t  appeared to th is 

Court  that  Mr.  B [ . . . . ]   may also be re ly ing on the common law to  

rescind or  vary the Rule 43 order  ( to which reference in passing 

may have also been made in h is heads of  argument  and var ious 

af f idavi ts p laced before th is cour t )  and in l ight  of  the fact  that  Mr.  

B [ . . . . ]   had e lected to represent  h imsel f  in  these pro ceedings,  the 

Court  at tempted to e l ic i t  f rom Mr.  B [ . . . . ]   an explanat ion which 

could possib ly shed some l ight  on th is issue and potent ia l ly  assis t  

Mr.  B [ . . . . ]   in  the mat ter .   

[13]  Fol lowing thereon,  i t  became clear  that  what  Mr  B [ . . . . ]   

wished to convey to th i s  Court  was that  the error  Mr  B [ . . . . ]   had 

based his ent i re appl icat ion upon,  was his opin ion that  the 

learned Judge had fa i led to consider  the evidence that  Mr  B [ . . . . ]   

had p laced before the court  by way of  af f idavi t .  In  that  regard 

Mr.  B [ . . . . ]   bel ieved that  the learned Judge had not  even read his  

af f idavi t  before handing down the order  that  he d id.  In th is regard 

i t  is  c lear  that  Mr.  B [ . . . . ]   has p laced no evidence in support  of  

th is bel ief  before th is Court .  Fur thermore,  as correct ly  pointed out  

by Mr  Jacobs,  who appears for  Mrs B [ . . . . ]  ,  paragraphs 9 and 10 

of  Mr.  B [ . . . . ]  ’s  founding af f idavi t  c lear ly contradict  such a bel ief .   

[14]  I t  fur ther appeared that  Mr  B [ . . . . ]   may also re ly  on f raud 

on the par t  of  Mrs B [ . . . . ]   to  set  aside the Rule 43 order .  In th is 



 

regard he complains that  Mrs B [ . . . . ]   surrendered an insurance 

pol icy to the value of  R84  941.40 and fa i led to d isc lose th is  fact ,  

together  wi th d iv idends  received f rom a share por t fo l io ,  a l l  pr ior  to  

the hear ing of  the Rule 43 appl icat ion ,  in her  Rule 43 statement  

p laced before Strydom J.  There was also an a l legat ion in respect  

of  obta in ing a loan f rom FNB Home Loans.  I t  is  Mr  B [ . . . . ]  ’s  case 

that  Strydom J d id not  take these act ions of  Mrs  B [ . . . . ]   in to 

considerat ion when he granted the Rule 43 order .  As the learned 

authors in Erasmus,  Super ior  Court  Pract ice ( Second Edi t ion)  at  

D1-564 note: -  

“ In order  to succeed on a c la im that  a judgment  be set  

aside on the ground of  f raud,  i t  is  necessary for  the 

appl icant  to a l lege and prove the fo l lowing:  

( i )  That  the successfu l  l i t igant  was a par ty to the  

f raud 1 

( i i )  That  the evidence was in fact  incorrect ;  

( i i i )  That  i t  was made f raudulent ly  and wi th intent  to 

mis lead 2 

( iv)  That  i t  d iverge to such an extent  f rom the t rue 

facts that  the court  would,  i f  the t rue facts had been 

placed before i t ,  have given a judgment  other  than that  

which i t  was induced by the incorrect  evidence to  

g ive. 3”  

[16]  Mrs B [ . . . . ]   has deal t  wi th the a l legat ions made by Mr.  B 

[ . . . . ]   in  her  Opposing (more correct ly  answer ing)  af f idavi t .  Whi ls t  

the averments made by Mr.  B [ . . . . ]   in  h is founding af f idavi t  may 

 
1 Rowe v Rowe 1997 (4) SA 160 (SCA) at 166 G - J 
2 Mabuza v Nedbank Ltd 2015 (3) SA 369 (GP) at 374 D – 375 A 
3 Rowe v Rowe (supra) at 166 I 



 

be descr ibed,  at  best ,  to be broad and lacking in any factual  

foundat ion whatsoever,  the contents of  that  answer ing af f idavi t  

deal ing wi th those averments are not  only  fa i r ly  deta i led and 

supported by documentary evidence b ut  are,  v iewed object ively ,  

not  improbable.  At  the very least ,  they ra ise a genuine and bona 

f ide  d ispute of  fact  which cannot  be decided on the appl icat ion 

papers before th is cour t .  In  the premises,  Mr.  B [ . . . . ]   has fa i led to 

d ischarge the onus incumbent  upon him to prove,  on a balance of  

probabi l i t ies,  that  the Rule 43 order  should be set  as ide (or  

somehow var ied)  on the ground of  f raud.  4 

[17]  In the premises,  i t  is  c lear  f rom the aforegoing that  the 

appl icat ion for  the var ia t ion of  the Rule 43 order  by Mr B [ . . . . ]   

must  fa i l .  Not  only does i t  fa i l  to sat is fy the provis ions of  Rule 42 

but  i t  c lear ly fa l ls  wel l  outs ide the ambi ts of  the common law 

whereby a judgment  may be set  aside on the grounds of  f raud.  Of  

course,  in  addi t ion thereto,  i t  is  t r i te that  i f  an appl icant  re l ies 

upon ei ther  Rule 42 or  the common law,  he should br ing h is  

appl icat ion to vary or  set  aside an order  wi th in a reasonable t ime.  

In th is case the Rule 43 order  was granted on 27 March 2018.  

Mr B [ . . . . ]   has taken three years and s ix  mont hs to inst i tu te the 

present  appl icat ion .  On th is ground alone the appl icat ion should 

be d ismissed.  

[18]  Upon a proper reading of  the appl icat ion papers before th is  

Court  i t  is  c lear  that  the real  reason for  the appl icat ion to set  

aside or  vary the Rule 43  order  is  the fa i lure of  Mr.  B [ . . . . ]   to  

comply therewi th.  Once again,  adopt ing the most  benevolent  

at t i tude possib le  towards the appl icat ion ,  i t  is  one which should 

possib ly have been inst i tu ted in terms of  Rule 43(6) .  This subrule 

reads as fo l lows:  

“The court  may,  on the same procedure,  vary i ts  decis ion in  

 
4 Plascon-Evons Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (AD) at 634I 



 

the event  of  a mater ia l  change occurr ing in the 

c i rcumstances of  e i ther  par ty or  a chi ld,  or  the contr ibut ion 

towards costs proving inadequate” .  

So,  had Mr.  B [ . . . . ]   taken th is  Court  in to h is conf idence  and 

c lear ly set  out  h is past  and present  f inancia l  posi t ion,  i t  may have 

been possib le for  th is Court  to come to h is assistance and vary 

the Rule 43 order  in  terms of  subrule 43(6) .  However,  as correct ly  

pointed out  by Mr  Jacobs,  Mr.  B [ . . . . ]  ’s  appl icat ion  papers 

present ly  before th is cour t  are largely devoid of  any such 

informat ion.  At  best ,  he deals on ly wi th four  months ’  expenses,  

f rom October 2021 to January 2022,  whi ls t  tender ing to cont inue 

paying R250.00 per month in terms of  the Rule 43 order .  This,  

when he has fa i led to comply wi th the same order  s ince 31 March 

2018,  to date.   

[19]  The appl icat ion by Mr.  B [ . . . . ]   is  according ly d ismissed wi th  

costs.  As to the scale of  those costs,  th is wi l l  be deal t  wi th later 

in  th is judgment .  

The counter -appl icat ion 

[20]  The counter -appl icat ion inst i tu ted by Mrs B [ . . . . ]   seeks 

re l ie f  in  three (3)  respects: -  

(a)   Payment  of  arrear  maintenance;  

(b)   An order  that  i f  Mr.  B [ . . . . ]   fa i ls  to pay that  arear  

maintenance he wi l l  be deemed to be in contempt  of  the 

Rule 43 order ;  and  

(c)   Sale of  the immovable property registered in the 

names of  both par t ies,  wi th the d ist r ibut ion of  funds as per 

the Adams order .  



 

Mrs.  B [ . . . . ]   a lso seeks a costs order  on a puni t ive scale.  

Payment of  arrear maintenance  

[21]  The Rule 43 order  has been in ef fect  s ince 27  March 2018.  

In l ight  of  the decis ion of  th is Court  whereby the appl icat ion by 

Mr.  B [ . . . . ]   for  the var iat ion or  resciss ion of  that  order  is  

d ismissed the Rule 43 order  remains intact .  I t  is  t r i te  law that  unt i l  

an order  of  cour t  is  set  aside,  i t  is  enforceable and must  be 

fo l lowed.  This is  not  d isputed in the appl icat ion papers before th is  

cour t .  

[22]  In the Amended Not ice of  Mot ion Mrs B [ . . . . ]   c la imed arrear  

maintenance in the tota l  amount  of  R247  216.18.  At  the hear ing of  

th is mat ter  Counsel  for  Mrs  B [ . . . . ]   int roduced into evidence an 

af f idavi t  deposed to by Mrs B [ . . . . ]  ,  ent i t led “Supplementary 

Af f idavi t  to  Appl icant ’s  Contempt of  Court  Appl icat ion (Counter -

appl icat ion)” .  There was no object ion thereto by Mr  B [ . . . . ]  .  One 

of  the purposes of  th is af f idavi t  was to  update the amount  of  

arrear  maintenance payable by Mr.  B [ . . . . ]   in  terms of  the Rule 43 

order .  In that  regard the said amount  has increased f rom the sum 

or ig inal ly  c la imed (R247 216.18)  to R285 966.18.  Mrs B [ . . . . ]   asks 

for  judgment  in respect  of  th is la t ter  amount .   

[23]  Whi ls t  Mr.  B [ . . . . ]   has ra ised vague complain ts in the 

af f idavi ts before th is Court  per ta in ing to what  he descr ibes as the 

fa i lure of  Mrs B [ . . . . ]   to  keep proper  records ,  th is Court  is  

sat is f ied that  Mrs B [ . . . . ]   has proven,  on a balance of  

probabi l i t ies,  that  the arrear  maintenance payable to  her  is  

present ly  the sum as set  out  in  the schedule to her  af f idavi t  

bear ing the t i t le  “Maintenance Calculat ions” .  This Court  can 

conf ident ly  arr ive at  th is conclusion  based on,  in ter  a l ia ,  the fact  

that  the amounts c la imed fa l l  squarely wi th in the provis ions of  the 

order  i tse l f ;  appear more than reasonable and ref lect  a l l  payments 



 

made by Mr.  B [ . . . . ]  .  As a l ready stated,  these amounts have 

never been ser iously d isputed by Mr.  B [ . . . . ]  .  Last ly ,  i t  is  noted 

that  Mrs B [ . . . . ]   has not  c la imed any interest  in  respect  of  her  

c la im,  which has been outstanding for  a considerable per iod of  

t ime.  Nor does she c la im interest  in  respect  of  the c la im for  the 

arrear  maintenance should i t  not  be paid t imeously in terms of  any 

order  which th is Court  may make in respect  thereof .  Prima fac ie  i t  

would appear to th is Court  that  Mrs B [ . . . . ]   would have been 

ent i t led to c la im same.  In that  regard Mr.  B [ . . . . ]   can indeed count  

h imsel f  to be a for tunate man.  

[24]  In the premises,  an order  should be made whereby Mr  B 

[ . . . . ]   pay to Mrs B [ . . . . ]   arear  maintenance in terms of  the Rule 

43 order ,  in  the sum of  R285  966.18.  

Contempt of  court  

[25]  The history of  th is aspect  of  the counter -appl icat ion has 

a l ready been deal t  wi th ear l ier  in  th is judgment .  Rely ing on the 

decis ion of  Fakie N.O.  v CCII  Systems (Pty)  Ltd 2006 (4)  SA 326 

(SCA) ,  Mr.  Jacobs has urged th is Court  to grant  an order  as set  

out  in  the Amended Not ice of  Mot ion.  Ar is ing theref rom, a l ive ly  

debate ensued between th is Cour t  and Mr.  Jacobs per ta in ing to 

the wording of  that  proposed order  wi th par t icu lar  reference to the 

word “deemed” and the concerns of  th is Court  that ,  whi ls t  i t  is  

accepted in law that  once cer ta in essent ia ls of  contempt  are 

proven by an appl icant  the onus fa l ls  upon a respondent  to show 

that  he is  not  gu i l ty  of  contempt ,  any order  at  th is stage ( i f  even 

necessary)  should not  “deem” Mr.  B [ . . . . ]   to  be gui l ty  of  contempt  

before these essent ia l ia  have been proven.  

[26]  In the premises,  despi te the fact  that ,  as submit ted by Mr.  

Jacobs,  orders have apparent ly  been  granted in th is Div is ion 

fo l lowing the wording as set  out  in  the Amended Not ice of  Mot ion 



 

per ta in ing to the counter -appl icat ion,  th is Court  has decl ined to 

grant  an order  in  those terms.  However,  in  l ight  of  the h istory of  

th is matter ,  the Court  wi l l  grant  an order  in  re lat ion to any 

potent ia l  contempt  by Mr.  B [ . . . . ]  ,  should he fa i l  to pay the 

amount  of  arrear  maintenance payable to Mrs  B [ . . . . ]   as deal t  

wi th above.  Of  course,  there a lso remains the quest ion of  the 

proceeds of  the sale of  the former matr imonia l  residence,  deal t  

wi th hereunder.  

The sale of  the immovable property  

[27]   Wi th regard to th is aspect  of  the counter -appl icat ion,  i t  is  

common cause on the appl icat ion papers before th is cour t  that : -  

(a)   The immovable property s i tuated at  [ . . . . ]  A [ . . . . ]  

St reet ,  East  Noordwyk,  Midrand,  Gauteng ( “ the propert y”)  is  

jo int ly  owned by Mrs B [ . . . . ]   and Mr.  B [ . . . . ]  ;  

(b)  At  one stage (as deal t  wi th ear l ier  in th is judgment)  

Mr B [ . . . . ]   entered into an agreement  to sel l  the property 

but ,  for  reasons no longer re levant  to the present  mat ter  

before th is Court ,  the sale was never f inal ised;  

(c)  At  that  stage Mrs B [ . . . . ]   inst i tu ted an urgent  

appl icat ion to deal  wi th the protect ion of  the pr oceeds of  

the sale.  This gave r ise to the Adams order ,  which a lso ( to  

a cer ta in  degree)  deal t  wi th payment  of  some of  the arrear  

maintenance f rom those proceeds;  

(d)  The par t ies are marr ied to one another  in  communi ty  

of  property.  In the premises,  upon d ivorce there wi l l  be a 

d iv is ion of  the jo int  estate and the property wi l l  be sold;  

(e)  Considerable expenses are being incurred in respect  



 

o f  the property,  which has g iven r ise to d isputes between 

the par t ies.  In addi t ion,  d isputes have ar isen in respect  o f  

renta l  income der ived f rom the property;  

( f )  The property is  the only real  asset  of  the jo int  estate 

and potent ia l ly  the only real  issue remaining in the d ivorce 

act ion;  

(g)  Mrs B [ . . . . ]   no longer wants to be a co -owner of  the 

property and wishes to sel l  the property.  

[28]  I t  is  t r i te  that  every co -owner is  ent i t led to have the co -

ownership terminated wi th the act io communio d iv idendo 5.  A party  

c la iming terminat ion of  co -ownership has to a l lege and prove :-  

(a)   The exis tence of  jo int  ownership;  

(b)  A refusal  by the other  to agree to a terminat ion of  the 

jo int  ownership,  an inabi l i ty  to agree in respect  to the 

method of  terminat ion,  or  an agreement  to terminate,  but  a 

refusal  to comply wi th the terms of  the agreement . 6 ;  and 

(c)  Facts upon which a court  can  exerc ise i ts  d iscret ion 

as to how to terminate the jo int  ownership.  The general  ru le  

is  that  the court  wi l l  fo l low the method that  is  fa i r  and 

equi table to both par t ies.  

[29]  As correct ly  submit ted by Mr.  Jacobs no co -owner of  a  

property  should be forced  to remain a co-owner unless the law 

otherwise d i rects.  As the par t ies are in the process of  get t ing 

d ivorced,  there is  no reason why they should remain co -owners 

(LAWSA: Fi rst  Re- issue:  Volume 27:  Paragraphs 413 -414) .  

 
5 Robson v Theron 1978 (1) SA 841 (AD) 
6 Ntuli v Ntuli 1946 TOD 181 



 

[30]  Mrs B [ . . . . ]   has not  only sat is f ied a l l  the requirements of  

the act io  as set  out  above but  the method of  sel l ing the property  

and dist r ibut ing the proceeds thereof  as set  out  in the Amended 

Not ice of  Mot ion is  fa i r  to both par t ies.  Indeed,  Mr.  B [ . . . . ]   has 

not  proposed any other  method on  the appl icat ion papers before 

th is Court .   

[31]  I t  must  fo l low that  a sui table order  should be granted which 

wi l l  a l low the property to be sold and the proceeds deal t  wi th  

incorporat ing the order  of  th is cour t ,  which is  a l ready in p lace in  

that  regard ( the Adams order) .  

Costs 

[32]  Mrs B [ . . . . ]   has asked th is cour t  to order  Mr  B [ . . . . ]   to  pay 

both the costs of  the appl icat ion and the counter -appl icat ion on 

the scale of  at torney and c l ient .  In th is regard Mr.  Jacobs has 

drawn the at tent ion of  th is cour t  to t he mat ter  of  SA Druggists Ltd 

v Beecham Group PLC 1987 (4)  SA 876 (TPD )  as author i ty  for  the 

proposi t ion that  a l i t igant  should not  be out  of  pocket  and has 

submit ted that  th is mat ter  was a per fect  example of  just  that .  In 

addi t ion,  Mrs  B [ . . . . ]  ,  on 5 September 2022,  made a wi th  

pre judice of fer  to  set t le  th is  mat ter .  This of fer  of  set t lement  is  

conta ined in a let ter  f rom her at torneys dated 5 September 2022 

and which is  annexure “ABC07” to her  supplementary af f idavi t .  

This of fer  was not  accepted by Mr.  B [ . . . . ]  .   

[33]  I t  is  t r i te  that  the awarding of  costs general ly  fa l ls  wi th in  

the d iscret ion of  the court .  That  said,  costs normal ly  fo l low the 

resul ts,  unless there is  some other  factor  worthy of  considerat ion.  

Clear ly,  in  th is mat ter ,  the costs of  both the  appl icat ion and the 

counter -appl icat ion should be borne by Mr.  B [ . . . . ]  .   

[34]  That  leaves only  the quest ion of  the scale of  those costs.  



 

Costs on an at torney and c l ient  scale are,  once again at  the 

d iscret ion of  the court ,  awarded when,  in ter  a l ia ,  a par ty has 

e i ther  conducted f r ivo lous ,  vexat ious or  baseless l i t igat ion,  which 

has not  only mulcted the other  par ty in  wasted costs,  but  has 

taken up unnecessary court  t ime.  This is  s imply a broad and very 

general  categor isat ion of  instances when a cour t  may order  a  

par ty to pay costs on a puni t ive scale.  Put  another  way,  i t  is  a 

way in which a court  may mark i ts  d ispleasure at  the manner in 

which a par ty has conducted h is or  her  case before i t .   

[35]  In addi t ion to the f indings of  th is Court  that  there were  no 

grounds whatsoever upon which to base a cause of  act ion in  

respect  of  Mr.  B [ . . . . ]  ’s  appl icat ion,  however much a benevolent  

at t i tude was adopted by th is Court ,  i t  was a lso submit ted by Mr.  

Jacobs that  not  only d id Mr.  B [ . . . . ]   take a considerable amount  o f  

t ime to contest  the Rule 43 order ,  a l l  the whi le fa i l ing to comply 

therewi th but  when he d id f inal ly  e lect  to take act ion,  he d id so in  

the High Court ,  rather  than fo l low a less expensive route in the 

Maintenance Court  where,  i t  is  submit ted,  he could ha ve appl ied 

for  a var iat ion in the amount  of  maintenance he had been ordered 

to pay by th is cour t ,  pendente l i te .  In  th is regard,  i t  is  not  c lear  to  

th is Court  as to whether  the Maintenance Court  has the 

jur isdict ion to vary an order  made by th is Court  in  terms of  Rule 

43.  For  the purposes of  decid ing the issue of  the scale of  costs to  

be awarded in the present  mat ter ,  i t  is  not  necessary for  th is  

Court  to reach a decis ion in that  regard.  This is  because the issue 

of  arrear  maintenance was not  the only  is sue th is Cour t  was 

asked to  decide.  Whi ls t  the sale of  the property is  a lso l inked to 

the issue of  maintenance,  i t  remained a separate issue for  th is  

Court  to decide.  Ar is ing theref rom Mrs B [ . . . . ]   had the benef i t  o f  

that  l i t igat ion,  which could only  have taken place before th is  

Court .  So the costs were not  ent i re ly wasted.   

[36]  At  the end of  the day and taking a l l  o f  the re levant  factors 



 

in to account ,  i t  is  th is Court ’s  considered opin ion that  the costs 

payable should be paid on a scale of  par ty and par ty.  As 

misguided as the conduct  of  Mr.  B [ . . . . ]   is ,  i t  fa l ls  just  shor t ,  in  

th is par t icu lar  mat ter ,  of  at t ract ing a costs award on a puni t ive 

scale.  

[37]  The cour t  makes the fo l lowing order ,  which I  have,  for  the 

purposes of  ident i f icat ion marked X,  s igned and dated today’s  

date.  This order  wi l l  be uploaded onto casel ines.  The order  reads 

as fo l lows: -  

See the order at  pages 00 -3;00-4 and 00-5 of  casel ines.  

I  hand down that  order  which,  as I  say,  I  have s igned and dated 

and which wi l l  be uploaded onto casel ines.  

WANLESS AJ 

ACTING JUDGE OF THE HIGH COURT  

DATE: 27 September 2022  

  


