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GRAHAM JOHN BROKENSHIRE N.O Pla int i f f  

and  
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J U D G M E N T  

 
YACO O B J :    

-  -  -  -  -  -  -  -  -  -  -  -  

The  ap p l ica n t  i s  a  t ru s tee  o f  a  t rus t  wh ic h  is  c on su min g  

e lec t r ic i t y  p ro v ide d  by  the  res pond ents  a l th oug h  the  

acco un t  th rou gh  wh i ch  the  e lec t r ic i t y  i s  p rov i ded  i s  no t  i n  

the  na me o f  th e  t rus t .  A d isp u te  be t we en the  p ar t ies  d ea l in g  

w i th  am ounts  wh ic h  ha ve  b een  de b i ted  o n  the  acc oun t ,  i s  

pend ing  be f o re  th is  Cour t .  
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 Tha t  app l i ca t ion  wa s ins t i tu ted  in  2 021 .    In  Februar y  

th is  year ,  202 3  a  p re te rm in a t ion  n o t ice  was ser ved  on  th e  

p roper ty  and  the  t rus t  then  e ngag e d wi th  the  c i t y  regard i ng  

a  reso lu t i on  o f  th e  iss ue .   Th e  c i t y  then  agr eed  to  f la g  th e  

acco un t ,  me an in g ,  tha t  the  su pp ly  wo u ld  no t  be  te rm ina t ed  

wh i l e  i t  wa s  f lagg ed  a nd  agre ed  to  do  so  u n t i l  30  J une .     

 The  t rus t  th en  rec e ive d  c or resp onde nce  t ha t  th e  

acco un t  wa s f lagg ed  ag a in  f ro m 1  Au gust .   On  1 6  Aug ust ,  

and  w i th  no  ad d i t iona l  no t i ce ,  th e  e lec t r ic i t y  su pp ly  to  th e  

app l ic an t ’s  p rop er ty  wa s te rm ina t e d .   Af te r  the  te rm in a t ion ,  

the  t rus t  d is cov ered  th a t  th ey  ha d  no t  be en  pay ing  th e  

amo unts  tha t  were  invo i ced  by  th e  c i t y ,  ins tead  they  ha d  

been  p ay in g  an  a mou nt  on  the i r  “ chec k  m ete r ”  wh i ch  wa s  

incor rec t .  The y  had  there fo re  be en  underp ay in g .   The y  then  

pa id  an  am ount  o f  R8 90 00 0  in to  th e  acc oun t .    

 There  a re  two  issu es  h ere .   The  o ne  is  tha t  the  t rus t  

wa s  no t  pa y ing  th e  fu l l  a m ount  th a t  wa s  be ing  in vo i ced ,  so  

they  were  no t  up  to  da te  on  pay in g  fo r  cu r ren t  con su mpt io n .   

The  se con d issu e  is  the  q ues t io n  o f  the  p re te rm in a t io n  

no t ice ,  and  whet her  the  c i t y  cou ld  re ly  on  the  one  serve d  in  

February ,  o r  a  ne w o ne  wa s ne ce ssary  be fo re  te r m ina t io n  

cou ld  ta ke  p l ace .  

 Mr  S i th o le ,  fo r  the  c i t y ,  re fe r red  me to  a u thor i t y  i n  

supp or t  o f  the  p ropo s i t ion  tha t ,  i f  the re  is  a  p re te rm ina t i on  

no t ice  and  i t  i s  n o t  res pon ded t o ,  then  th e  c i t y  i s  e n t i re ly  
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en t i t led  to  a c t  on  i t  e ven  i f  i t  i s  a  l o ng  t ime a f te r  the  serv i ce  

o f  tha t  p re te rm ina t ion  no t ice .   

In  th is  ca se  ho wever ,  I  a m sa t i s f ied  tha t  the  app l i can t s  

were  in  fa c t  enga g ing  w i th  the  c i t y  on  the  very  is su e  wh ic h  

gave  r ise  to  the  d e l ive r y  o f  the  p re te rm in a t ion  no t i ce ,  an d  

tha t  the re  i s  pe nd in g  l i t iga t io n  d ea l ing  w i th  the  deb t  t o  

wh i ch  the  p re te r m ina t i on  no t ic e  app l ie s .   In  fac t ,  the  

respon dent s  the ms e lve s  po in t  ou t  tha t  mu ch  o f  th e  re l ie f  

soug h t  toda y ,  o r  a t  le as t  th e  is sues  dea l t  w i t h  in  th i s  

app l ic a t ion ,  a re  p end ing  be f o re  ano ther  cour t .   

I  am,  there f o re ,  sa t i s f ied  th a t  the re  ha s  be en  

enga ge ment ,  th a t  the  a pp l ic an ts  h ave  n o t  s imp l y  ign ored  

the  p re te rm ina t ion  no t ic e ,  and  th a t  th is  d isc onn ect io n  wa s  

the  res u l t  o f  a  d i f fe re n t  i s sue  tha n  tha t  wh i ch  gav e  r is e  to  

the  Fe bruary  p re te rm ina t ion  no t i ce .  For  t hes e  rea son s ,  

te rm ina t io n  w i t hou t  s e rv ing  a  f re s h  p re te rm in a t ion  n o t ice  

wa s u n la wfu l .   Had  th e  res po ndent s  s erved  a  f res h  

p re te rm in a t ion  n o t ice  bas ed  o n  the  cur ren t  non-p ay men t  

and  there  had  b een  no  res pon se  to  tha t ,  then  the y  wou ld  

have  bee n  en t i t led  to  d isc onn ect .     

I t  i s  su bmi t te d  fo r  the  resp ond ent  tha t  the  app l ic an t  

cann o t  re ly  on  the  fac t  tha t  they  “d isc overe d”  the i r  

underp ay ment  a f te r  the  d isc onn ec t ion ,  and  then  pa id  the  

amo unt  tha t  had  bee n  un derpa id ,  to  c la im tha t  th ey  wer e  

en t i t led  no t  to  be  d is con nect ed .  Ho we ver  th i s  i s  en t i re l y  th e  
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po in t .  The  p re te r m ina t io n  no t ic e  is  a  mea ns to  b r ing  th e  

p rob le m in  the  a cc oun t  to  th e  no t ic e  o f  the  ac cou n t  ho ld er ,  

and  to  g ive  th e m an  opp or tun i ty  to  f i x  the  p ro b le m.  Had a  

f resh  p re t e rm in a t ion  no t ic e  b een  serve d ,  th is  wou ld  ha v e  

p rompt ed  th e  t rus t  to  che ck  i t s  s ta t us .  In s tea d ,  th e  

te rm ina t io n  i t se l f  resu l te d  in  the  t rus t  che ck in g  and  f ind i ng  

the  p rob lem.  I f  i t  had  bee n  the  p r e te rm in a t ion  no t ice  tha t  

resu l ted  in  th i s  p ro ces s ,  the  te rm ina t ion  wou ld  ne ver  h av e  

need ed to  hap pen.  Th e  t rus t ’s  co n t en t ion s  in  th is  regard  a re  

there fo re  en t i re l y  va l id .  

The  app l i can t  a sks  fo r  an  o rder  o f  reco nne ct ion  an d  

a lso  fo r  an  in t e rd ic t .   T hey  ca nn ot  ge t  a n  u nco nd i t ion a l  

in te rd ic t  in  perpe tu i ty  be cau se ,  obv ious ly ,  the y  have  to  pa y  

fo r  the  serv ic es  th a t  they  con su me.  Ho we ver ,  I  am sa t is f ie d  

tha t  i t  i s  in  t he  in t e res t  o f  j us t ic e  t ha t  the  c i t y  re f ra in  f ro m  

te rm ina t in g  fo r  the  h is to r ic  deb t  u n t i l  the  c our t  p roce ed in gs  

dea l in g  w i th  t ha t  de b t  hav e  bee n  de te rm ine d .    

I  the re fo re  g ran t  an  o rder  in  the  fo l l owing  te rm s:  

1 .  Tha t  the  fo rms and  s erv ice  p ro v ide d  fo r  in  the  Un i fo r m  

Ru les  o f  the  ab ove  Ho noura b le  Cour t  and  the  Prac t i ce  

D i rec t i ves  be  d i spe nse d  wi th  an d  th a t  th is  m at te r  be  d ea l t  

w i th  a s  on e  o f  u rgen cy  in  te r ms o f  Ru le  6 (12) (b ) ;   

2 .  The  d is co nne ct ion  o f  e l ec t r ic i t y  sup p ly  to  th e  

Ap p l ica n t ’s  p rop er ty  on  1 6 August  2023  i s  un la wfu l ;  
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3 .  The  Re spo nde nt  i s  o rdere d  to  res to re  the  e lec t r ic i t y  

supp l y  to  the  App l ic an t ’s  p ro per ty  w i th in  2 ( two)  hou rs  o f  

th is  o rder  be i ng  ha nde d do wn;  

4 .  I f  the  Re spo nde nt  fa i l s  to  do  the  re conn ect io n  w i th in  2  

hours  o f  th e  ha nd in g  do wn o f  th is  o rder ,  the  App l i can t  i s  

en t i t led  to  e n l is t  the  serv ic es  o f  a  p r iva te  c on t rac to r  t o  

reconn ect  the  e lec t r ic i t y  supp l y  an d  a t tend  to  a l l  ac t io ns  

nece ss ary  in  th is  regard ,  inc lud in g  bu t  no t  l im i ted  to  the  

ins ta l la t io n  o f  a  rep la ce me nt  met e r  fo r  the  one  th a t  ha s  

been  re mov ed,  and  tha t  the  Re spo ndent  w i l l  no t  be  ab le  

to  take  a ny  a c t ion  aga ins t  s uch  p r iva te  c on t rac to r  i n  

re la t ion  th ere to ,  a nd  h o ld  t he  Re s pond ent  l ia b le  fo r  t he  

cos ts  ass oc ia t ed  w i th  the  u se  o f  su ch  serv i ce s ;  

5 .  The  Ap p l ica n ts  a re  d i re c ted  to  e n sure  th a t  the  T rus t  

rema in s  up  to  da te  w i t h  pay me nt  o f  the  cur ren t  ch arge s  

fo r  acc oun t  nu mb er  22 109 602 9 in  accor dan ce  wi th  what  

i s  b i l led  as  cur ren t  charg es  on  the  Re spo nde nt ’s  invo i ce s  

in  respe c t  o f  the  p rop er ty ;  

6 .  For  as  lon g  as  the  App l ic an ts  re m a in  up  to  d a te  w i th  

pay ment s  o f  the  cur ren t  c harge s ,  the  Resp ond ent  i s  

hereby  in t e rd ic ted  f ro m d isc onn ect ing / te r m ina t in g ,  o r  

caus ing  o r  ins t ruc t ing  the  d is co nn ect ion /  te rm in a t ion  o f  

the  e lec t r ic i t y  o r  wa te r  s upp l y  o f  the  Pro per ty ,  fo r  an y  

reason  wh atsoe ver ,  a t  any  t ime a f te r  the  han d ing  do wn o f  

th is  o rder ;  
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7 .  In  the  eve n t  tha t  the  T rus t  an d  /o r  the  Ap p l ica n ts  d o  

no t  pay  the  cur ren t  a mou nt  on  a  mont h ly  bas i s  and  in  

te rms o f  wha t  i s  i nvo i ced  as  th e  c ur ren t  am ount  on  th e  

Re spo nde nt ’s  invo i ces ,  then  the  Respo nde nt  must  se r ve  

a  ne w pre - te r m ina t io n  no t i ce  in  re spec t  o f  the  p roper t y  

be fo re  te rm ina t ing  serv i ces  supp l y i ng  the  p ro per ty ;  

8 .  An y  te rm ina t ion  in  re spe c t  o f  the  h is to r ica l  de b t  i s  

in te rd ic ted  pen d ing  f ina l i sa t io n  o f  the  d is pu te  u nder  c as e  

num ber  20 21-26 601;  

9 .  The  Resp ond ent  ma y no t  charg e  any  pen a l ty  o r  

d isco nne ct ion  o r  res t r ic t ion  o r  met e r  tam per ing  ch arge ,  

wh atso ever ,  to  the  App l i can t ’ s  acc o un ts ,  in  resp ec t  o f  the  

d isco nne ct ion  car r ied  o u t  a t  the  Pr oper ty  o n  o r  ab ou t  1 6  

Augu st  2023 ,  whe t her  in  te rms o f  the  C i ty ’s  ta r i f f s ,  by-

laws,  po l ic i es ,  o r  o th erwi se ;  

10 .  The  c os ts  o f  th is  a pp l ic a t ion  a re  to  be  pa id  by  

the  Resp ond ent .  

 

… … … … … … … … … …  

YA CO O B,  J  

J UDG E O F  T HE H I G H CO URT   

DAT E:   21  Sep te mb e r  20 2 3  
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